McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Robbie G. Henderson <rg.henderson@yahoo.com> 

Monday, December 11, 2017 9:55 AM 
Zappala, Stephen 
Employment Support 

Job Po5ting.pdf; RG.Henderson's Eligibility Email pdf; RG.Henderson's Cover Letter- 
Resume.pdf 


Good Morning Mr. Zappala, 

First, I hope that you and your family had a Happy Thanksgiving. I also would like to thank you for your 
support regarding employment at Carnegie Mellon University. I believe not hearing back from Chief Ogden 
regarding employment within his department means that not everyone believes in second chances as you do. 

I'm grateful to be employed however, the Collections Supervisor position which I currently hold doesn't allow 
for me to provide for my family as I was able to do prior to my misstep. For me to be able to meet my 
financial obligation to provide for my family and keep my credit score in excellent standing, I had to exhaust 
my savings and part of my 401K. As I stated in our meeting in May of 2017, in some way I feel as if I'm 
incarcerated because I'm letting my family down due to me not being able to obtain employment in my career 
field and receiving employment wages that reflect my education and qualifications that I was able to receive 
prior to my misstep. 

I truly appreciate all your efforts and support regarding my pardon and recommendations to potential 
employers regarding employment. You are highly respected not only in Allegheny County, but throughout the 
Commonwealth of Pennsylvania. If possible, could you lend your strong support via conversations with Chief 
Public Defender Elliot Howsie, County Executive Rich Fitzgerald and County Manager William McKain who 
personally know and respect you. 

I know that a conversation from you to these three gentlemen regarding my being rehired at the Public 
Defender's Office will go a long way. I resigned from the Public Defender's Office in good standing by giving a 
three-week notice to accept a position as the Director of Security and Safety at the Community College of 
Allegheny County at the Allegheny Campus. 

I've recently applied for the Manager of Investigations position with the Public Defender's Office. On 
December 01, 2017,1 received an eligibility email from the Allegheny County Human Resource Department 
that states that I'm eligible and meet the requirements to be hired for this position. For your review, I have 
attached the job posting, a copy of the Allegheny County Human Resources Eligibility email, cover letter and 
resume. 

This employment opportunity would mean the world to me and my family and anything that you believe will 
be helpful in making this employment opportunity successful would be greatly appreciated and you will never 
regret it. Once again, thank you very much for your support and attention regarding this matter and I wish you 
and yours a Merry Christmas and a Happy New Year. 


Respectfully yours. 
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Robbie G. Henderson 
7283 McClure Avenue 
Pittsburgh, PA 15218 
Residence: 412-247-5054 
Cellular: 412-537-9915 
Email: rg.henderson@yahoo.com 


Sent from my iPhone may contain grammatical and typographical errors. 


THE INFORMATION CONTAINED IN THIS EMAIL IS PRIVILEGED AND CONFIDENTIAL; INTENDED SOLELY FOR THE 
INDIVIDUAL AND/OR ENTITY NAMED. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, 
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS COMMUNICATION, 
OR INFORMATION CONTAINED WITHIN IT, IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS 
COMMUNICATION IN ERROR, KINDLY CONTACTTHE SENDER IMMEDIATELY. THANKYOU. 
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McCarthy, Kevin 


From; Tamara Heagy <pdaa@ciclt.net> 

Sent; Monday, December 11, 2017 10:04 AM 

To; Zappala, Stephen 

Subject: 2018 Mid Winter Meeting: Registration Open! 



February 13-15, 2018 

The Pennsylvania District Attorneys Association is pleased to welcome you 
once again to this year's Mid Winter Meeting! The 2018 Mid Winter Meeting 
will be held at the Hyatt at the Bellevue, February 13-15, 2018. in center city 
Philadelphia. We offer you the unique opportunity to join your fellow 
prosecutors for several days of education with ail-star speakers, social 
events and networking. This course is accredited for 2 ethics and 8 
substantive CLE Credits. 

Click here for more information or here to download the brochure. 



s 


The registration deadline is January 12, 2018. 
Payment of the registration fees must be 


Hyatt at the Bellevue 
200 South Broad Street 
Philadelphia, PA 19102 
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1-888-421-1442 received by PDAA headquarters prior to the 

Resen/a_tipns conference. Click liere to register online now 



Click llcrctiiOplOLil ol rccciMiig future ciiiiul.'. Iram Ihis iwrscm or oreatii/.niini. 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


Parenting and family support publications from Prevent Child Abuse America <cbc2 
@channing-bete.com> 

Monday, December 11, 2017 10:06 AM 
Zappala, Stephen 

Preview the most popular publications of 2017 from Prevent Child Abuse America 



members, publications from the experts at PCA America can help you provide research- 
based information and guidance covering a wide range of ages and topics. Below are 
the seven titles professionals like you have chosen most often to use to support their 
initiatives in 2017. 

Take a look at all the content online now, then Join your colleagues in putting 
these valuable publications to work for you! 


How Substance Abuse Affects Parenting 

Skills (EM706727)A See all the content now! 

This informative booklet: 


• details the dramatic and negative effects 
substance abuse can have on a parent’s 
behavior, judgment, and impulse control 

• looks at the short- and long-term effects 
of substance abuse from the child's 
perspective, as well as the 
complications caused by substance 
abuse during pregnancy 

• contains a self-test to help readers 

recognize the warning signs in item no. <em706727)A 

themselves 16 pages, 5 1/2" x 8" 




1 










tells where to turn for help and 
treatment. 


Succeeding As A Single Parent 

{EM706686)A 

This straightforward booklet: See all the content now! 


• empowers single parents with a can-do 
approach to meeting the practical and 
emotional challenges of raising their 
child 

• helps parents adopt a positive attitude 

• offers strategies for making ends meet, 
improving a job situation, and balancing 
home and work 

• reminds readers of the importance of 
taking care of themselves 

• tells parents how to nurture their 

relationship with their child. ^ ^ 



Item no. (EM706686)A 


I . . _ - 

How Violence In The Family Affects Children 

(EM706735)A 

This no-nonsense booklet; 


See all the content now! 


• helps readers understand the link 
between domestic violence and child 
abuse 

• explains the positive effects a healthy 
family life has on children as well as the 
risks posed by domestic violence 

• describes the problems children from 
violent homes can suffer 

» helps parents build positive parenting 
skills and tells how to teach children to 
cope emotionally within a violent home. 




Item no.(EM706735)A 
16 pages, 5 1/2" x 8" 
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Understanding Adverse Childhood 
Experiences (EM706751)A 
This enlightening booklet: 


See all the content now! 


• details the results of the Adverse 
Childhood Experiences (ACE) Study 

• describes the long-term physical and 
emotional effects of a variety of negative 
childhood experiences 

• explains that negative experiences can 
include undergoing psychological and 
physical abuse, being around criminal 
behavior, and having an abused mother 

• tells readers what they can do to help 

children in their own families and 
throughout the community avoid ^ x 

adverse experiences. 



Handling Family Conflict: Tips For Families 
(EM706563)A 

Full of practical tips, this booklet: . , 

See all the content now! 

• helps family members move toward -—--, 

productive solutions to new and long- 

term issues 

• gives step-by-step guidance in 
expressing needs and feelings 

• explores common causes of family 
conflict 

• emphasizes that "working things out" 
strengthens relationships within the 
family 

• offers tips on managing stress and I- 

anger, which can derail the resolution 

® 16 pages, 5 1/2 X 8 

process. 


dZ 
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Co-Parenting - Together Or Apart 

(EM706948)A 

In clear, easy-to-read language, this booklet: 

• explains how children benefit when 
parents work together and the harm that 
can be done when they don’t 

• helps parents build a strong parenting 
team that's supported by good 
communication 

• encourages healthy child-discipline 
practices and involvement in their child's 
life 

• includes special advice for parents who 
have divorced or separated. 


See all the content now! 



Item no. {EM706948)A 
16 pages, 5 1/2" x 8" 


Reporting Child Abuse: A Guide For 
Professionals Working With Children & 
Families (EM705941)B 

Designed for community professionals who are 
in frequent contact with children and families, 
this booklet: 

• explains how to recognize signs of 
possible child abuse, and determine 
whether or not a report should be filed 

• covers the dos and don'ts of talking with 
children and with parents, and howto 
guide families under stress to sources of 
support 

• discusses types of abuse, child 
protective laws, and the reporting 
process. 


See all the content now! 



Item no. (EM705941)B 
32 pages, 5 1/2" x 8" 


See pricing and quantity discounts and place a secure online order here! 


• Ordering online is easy - and pricing and discounts are automatically calculated 
for you. 

• Your credit card is always welcome but never required! 

More ordering options: 

• Call 1-800-835-2671 

• Fax 1-800-499-6464 
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• Reply to this e-mail (please include your name, title, business name and 
address, and phone number) 

When calling, faxing, or replying to this message, please usecust. no. A4981448 and key code B538V to help 
us track your order. 


© Channing Bete Company, Inc. All rights reserved. 

The publications sampled in this e-mail are the copyrighted properly of Channing Bete Company, Inc., and 
remain its sole property. Any copying or reproduction of these publications or their content - including posting 
the publications or any of their contents on other Web sites or computer networks - or linking to the 
publications or any of their content from other Web sites or computer networks without the written permission 
of Channing Bete Company, Inc., is strictly prohibited. 


About this e-mail 

This message is brought to you by the Channing 
Bete Company in an effort to keep you informed of 
current issues and to promote related products. 

We respect your online time and privacy, and 
pledge not to abuse this medium. Go to 
http s ://www.pcaamer[ca.channina- 
bete com/privacv/ for more information. 

If you prefer that we reach you at an e-mail address 
other than the one we've used today, please let us 
know - we'll update our records immediately. 


If you would prefer not to receive further e-mail 
contacts from us, simply click here and hit send. 
You may also fax us at 1-800-499-6464, or write to 
us at the address below. 

Channing Bete Company 
PCA America Fulfillment Center 
One Community Place 
South Deerfield, MA 01373-7328 
1-800-835-2671 

hllps://pcaameric3.channina-bete.com 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


Pam James <pam.james.dijf@gmail.com> 
Monday, December 11, 2017 10:39 AM 
Zappala, Stephen 
Re: Dakota James Foundation 


Good Morning Ms. Delaney, 

Thank you for this information. We look forward to speaking with Mr. Brucker. 

Have a Great Day. 

Pam James 

On Thu, Dec 7, 2017 at 7:56 AM, Zappala, Stephen < SZappala@allenhenvcountyda.us > wrote; 
Mrs. James, 


Mr. Zappala asked that I let you know that we requested the solicitor for our office set up the non-profit status for your 
organization- The solicitor's name is Bill Brucker should he happen to reach out to you. 


Thank you! 


Laurie Delaney 

Assistant to District Attorney Zappala 
Phone: 412 350-4198 
Fax; 412 350-3311 


LEGAL DISCLAIMER 


Confidentiality Notice: This email message, including any attachments, is for the sole use of the intended recipient(s) 
and may contain confidential and privileged information. Any unauthorized review, use, disclosure, forwarding, or 
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy 
all copies of the original message. Any questions should be directed to the sender. 
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From: Pam James [mailto: pam.iames.dl|f(S)email.com 1 

Sent: Monday, November 27, 2017 1:52 PM 

To: Zappala, Stephen < SZappala(5)a!leghenvcQuntvda.us > 

Cc: Jeff James < ieff.iames.dlif(5)Emai!.com >: Mary James < marv.iames.dlif@email,com >; Lauren Herrity 
< lauren-herritv-dlif(a>gmail.com > 

Subject: Dakota James Foundation 


Good Afternoon Mr. Zappala, 


Thank you for taking the time out of your busy day to meet with us on November 14, 2017. The meeting has 
made us very excited from the foundations standpoint and we look forward to our partnership in the future. 


1 have attached the minutes that were taken so that you can have a record. Also so that we can confirm the 
infomiation that we compiled is accurate based on our conversation. 


Just as a quick reference, here are the key items we would like to pursue going forward. 


1. Publicize our partnership to allow Pittsburgh to know our plans for the cameras around the universities 
starting with Oakland and also working to get cameras on bridges starting with the 6th, 7th and 9th street 
bridges. 


2. Get copy of victim's advocate letter to publicize on website so that people know we are being heard and 
getting the help that others will need. 


3. Send us contact information for those who can help us during this process; 

a. Lawyer to set up 501(c)(3) 

b. Beaver County company who can talk with us about the cameras and technology 

c. PR assistance 


4. Look into where grant money has been spent to confirm it was used appropriately. 
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5. Dollar for dollar match on what Ihnds we raise to use for cameras. 


6. Work with the Steelers, Pirates, local bank and possibly new apartment complex being built between 
stadiums to get funds to help with cameras. 

7. Work to get database started/updated with all camera infonnalion. 

8. Work to get better policies/procedures for missing persons. 

9. Confirm how we slay in contact with each other with updated information. 

My contact infonnation: 

Pam James 
240-367-0421 

personal email; Dani.iamcs.dlif@gmail.com 
foundation email: dakotaiamcsfoundation@gmail.com 
website: www.dakotaiaiTicsfoundalion.com 

Thank you. 

Sincerely, 

Pamela D. James, 

Dakota James Foundation 
www.dakotaiamesfoundation . com 
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Phone; 240-367-0421 



Thank you. 

Sincerely, 

Pamela D. James, 

Dakota James Foundation 
www.dakotaiamesfou n dation . com 
Phone: 240-367-0421 
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McCarthy, Kevin 


From; 

Sent: 

To: 


Subject: 

Attachments: 


Richard Long <rlong@pdaa.org> 

Monday, December 11, 2017 10:42 AM 
Allison 

Hrestak;eprovencher@chesco.org;dryan@chesco.org;Mking@chesco.org;'smccormack@ 

dauphinc.org';Galantino, 

Michael;ebloxham@ccpa.net;bjollie@co.westmoreland.pa.us;MMcCallum@countyofberk 
s.com;'mrtanner@Iebcnty.org’;'mcdonalt@co.washington.pa-Us';'snyderr@co.lancaster.p 
a,us';'probinson(a)co.wayne.pa.us';'msibert@ccpa.net';mryan(a)montcopa.org;'kmansfield 
@co.lancaster.pa.us';crmurphy(a)yorkcountypa.gov;jkurland@countyofberks.com;Dye, 
Daniel J.;kadam@dauphinc.org;MMcCallum@countyofberks.com;Andrew Bender,-Andy 
Watson;Anglea Mattis;Anthony Matu!ewicz;Barbara Litten;Brian Sinnett;Christine A. 
Holman;Christopher Torquato;Corey Snook;Craig Stedman;D, Peter Johnson (E-mail);D. 
Shawn White;Daniel J. Barrett ;David G. Smith;David J. Arnold Jr, (E-maii);David J. 
Freed;David Lozier;David Strouse;David W. Heckler;E. David Christine Jr.;Edward M. 
Marsico Jr. (E-mail);Eric Linhardt;Eugene Vittone;Francis J. Schultz (E-mail);Jack 
Whelan;James B. Martin {E-mail);Janine Edwards;Jean Engler;Jeanne Mig[icio;Jeffery D. 
Burkette {E-mail);Jeffrey Mitchell;John Adams;John Daneri;John M. Morganelli ;John W. 
Peck (E-maii);Joshua Lamancusa;Kearney, Thomas L.;Keliy Callihan;Kevin Steele;Krista L 
Deats;Leonard Simpson;Lisa Lazzari-StrasisepMarge Fox;Mark T. Aaron (E-mail);Matthew 
Foga[;Michael Piecuch;Miles Karson;Patrick Dougherty,Raymond J. Tonkin 
(daoffice@pikepa.org):Richard A. Consiglio (E-mail);Richard A, Goldinger ;Richard Bower 
(jmarshall@fayettepa.org);Robert C. Greene;Robert Klein;Scott J. Andreassi 
(acda@co.armstrong.pa.us);Shane Scanion;Shawn T. McMahon;Stacy Parks 
MillenStefanie Salavantis;Stephanie Vettenburg-Shaffer;Zappala, Stephenjom 
Hogan;Tom Leipold;Travis L. Kendall (districtattorney@co.fulton,pa,us);William A. Shaw 
Jr. (dashaw@clearfieldda.org);William J. Higgins Jr.;James Carpenter;Lauren 
Sulcove;cabatemarco@chesco.org;jrafferty@chesco.org;Raver, 
Angela;mkwalsh@attorneygeneraI.gov;Gomez, Ana Paulina 
Child Abuse Coalition--Exclusive Custody jury instruction 
Exclusive Custody instruction_Allegheny.docx 


Child Abuse Coalition member, 

Attached is the "exclusive custody" jury instruction that Jen DiGiovanni of Allegheny County discussed on Friday, Thank 
you to Jen for sharing. 

Rich 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 

Attachments: 


PM, OBS DA Letters <RA-OBSDALetter(g)pa.gov> 

Monday, December 11, 2017 10:54 AM 
Delaney, Laura;Gettings, Lynn;Zappala, Stephen 

RE: Inmate Name: REGINALD TERRENCE TURNER - Parole #: 943IP - Inmate #: NC3521 
2trj0hki5dm.pdf 


If you are the original recipient of this e-mail you should respond by using the reply button. If you are not the original 
recipient, you will need to forward the email and paste RA-OBSDALetteriQpa.gov into the address line. 



RE: Inmate Name: REGINALD TERRENCE TURNER 
Parole #:943IP 
Inmate #: NC3521 

Please see the attached documentation for the indictment numbers for which input is requested. 


From:_ 

District Attorney 

Date: 


IF YOU ARE NOT THE PROSECUTING ATTORNEY, 
PLEASE FORWARD TO THE APPROPRIATE PERSON. 


I have reviewed your letter requesting my recommendation for the parole of the above-named inmate. 

_1 recommend that the inmate be released upon the expiration of the RRRI minimum sentence. 

_I have no recommendation at this time. I defer to the Board of Probation and Parole in the exercise of its discretion. 

_I recommend that the inmate be refused parole upon the expiration of the RRRI minimum sentence, and the inmate 

be paroled upon the expiration of the standard minimum sentence, provided that the inmate: has successfully 
completed the prescribed program plan; and, has demonstrated satisfactory adjustment while incarcerated, as 
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evidenced by the Pennsylvania Department of Corrections favorable recommendation. 


_1 recommend that the inmate be refused parole at this time. (Comments may be added below or attach separate 

letter.) 

_I recommend that the inmate be refused parole at this time and that he remain incarcerated until the expiration of 

the maximum sentence. (Comments may be added below or attach separate letter.) 

_Please enter comments below and type signature to indicate who completed: 

Comments: 


District Attorney's Signature 

This message is intended only for the use of the individual or entity to which it is addressed and may contain information 
that is privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the 
intended recipient or the employee or agent responsible for delivering this message to the intended recipient, you are 
hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited. If you have 
received this communication in error, please immediately notify the sender and then delete the communication from 
your electronic mail system. 


2 



BOARD OF PROBATION AND PAROLE 


December il, 2017 

HONORABLE STEPHEN A, ZAPPALA, ESQ IF YOU ARE NOT THE PROSECUTING 

DISTRICT ATTORNEY ATTORNEY, PLEASE FORWARD TO 

303 ALLEGHENY COUNTY COURTHOUSE THE APPROPRIATE PERSON. 

436 GRANT STREET 
PITTSBURGH, PA 15219-2489 

RE: Inmate Name: TURNER REGINALD TERRENCE 3R 

Parole Number: 943IP 

Institution Number: NC3521 
Bill 8t Term: See Attachment 

Dear District Attorney: 

The Pennsylvania Board of Probation and Parole, in accordance with the Prisons and Parole Code, 61 
Pa.C.S. §§ 6131, 6132, 6137 (g), 6139 (c), has scheduled the above-named inmate for parole consideration. 
The Recidivism Risk Reduction Incentive (RRRI), amending 42 P.S. § 9756; see also 61 Pa.C.S. §§ 4501- 
4512, establishes a RRRI minimum sentence as specified by the sentencing Court for inmates who: (1) are 
generally drug and/or alcohol dependant; (2) have not committed personal injury, sex, or firearms related 
(past or present) crimes; and (3) do not have a history of present or past violent behavior. 

Review of the case, including an interview, is scheduled for DECEMBER 2017 . It is the practice of the 
Board to interview an inmate four months prior to the expiration of the RRRI minimum sentence or standard 
minimum sentence as indicated above, in order to facilitate the timely completion of the decision-making and 
release processes. Please be advised, that the inmate will not be released from confinement prior 
to the expiration of the RRRI minimum sentence or standard minimum sentence, as applicable, 
if approved for parole. Your recommendation regarding the inmate's possible release on parole is taken 
into consideration by the Board. Please submit any recommendations to this office by JANUARY 11, 201 8 
pursuant to 461 Pa.C.S. §§ 4506(a)(8), 6137 (g). We have enclosed a Memorandum form for your 
convenience if you wish to use it in lieu of other written comments. 

TheCrime Victims Act, 18 P.S. §§ 11.101 et seq., includes the right of crime victims to submit prior 
comment on certain release decisions made by the Board of Probation and Parole. Any crime victim wishing 
to exercise his/her right under this law should contact the Pennsylvania Office of the Victim Advocate at 
1-800-563-6399 (Board of Probation and Parole). 

If information is not received by the date listed in the second paragraph, we will assume that you have 
no objections to the inmate's release on parole. If you have further questions, please do not hesitate to 
contact my office. 

Respectfully, 

John J. Talaber, Esq. 

CLH Board Secretary 

Pennsylvania Board of Probation and Parole | Office of Board Secretary 
1101 South Front Street - Suite 5300 | Harrisburg, PA 17104-2519 
Phone: 717.787.5684 ] Fax: 717.772.4375 | www.pbpp.state.pa,us 


RRRI Minimum 
Standard Minimum 


An Equal Employment Opportunity Employer 





BOARD OF PROBATION AND PAROLE 


MEMORANDUM 


Please check the appropriate response. 

To: Office of the Board Secretary 

1101 South Front Street, Suite 5300 
Harrisburg, PA 17104-2519 


IF YOU ARE NOT THE PROSECUTING 
ATTORNEY, PLEASE FORWARD TO 
THE APPROPRIATE PERSON. 


From: _ 

District Attorney 


Date: 


RE: Inmate Name: 
Parole Number; 
Institution Number: 
Bill &Term: 


TURNER REGINALD TERRENCE JR 

943IP 

NC3521 

CP 2015-0001283CT1 


I have reviewed your letter requesting my recommendation for the parole of the above-named inmate. 

_I recommend that the inmate be released upon the expiration of the RRRI minimum sentence. 

_I have no recommendation at this time. I defer to the Board of Probation and Parole in the exercise of 

its discretion. 

_I recommend that the inmate be refused parole upon the expiration of the RRRI minimum sentence, 

and the inmate be paroled upon the expiration of the standard minimum sentence, provided that the 
inmate: has successfully completed the prescribed program plan; and, has demonstrated satisfactory 
adjustment while incarcerated, as evidenced by the Pennsylvania Department of Corrections favorable 
recommendation, 

_I recommend that the inmate be refused parole at this time. (Because additional comments are 

requested, please see my attached letter.) 

_I recommend that the inmate be refused parole at this time and that he remain incarcerated until the 

expiration of the maximum sentence. (Because additional comments are requested, please see my attached 
letter.) 

_Please see the attached comments. 


District Attorney's Signature 





BOARD OF PROBATION AND PAROLE 


ATTACHMENT 

Inmate Name: TURNER REGINALD TERRENCE JR 

Parole Number: 943IP 

Institution Number: NC3521 


Indictment# 

Offense 

Sentence 

Min CYY|MM|DD) Max (YY | MM 1 DD) 

Sentence 

Type 

CP 15-0001283CT1 

(VOP)CR TRESP 

-01|06|00 -04|00|00 

CC 


McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 

Attachments: 


PM, OBS DA Letters <RA-OBSDALetter@pa.gov> 

Monday, December 11, 2017 10:54 AM 
Deianey, Laura;Gettings, Lynn:Zappala, Stephen 

RE: Inmate Name: REGINALD TERRENCE TURNER - Parole #: 943IP - Inmate #: NC3521 
2trj0hki5dm.pdf 


If you are the original recipient of this e-mail you should respond by using the reply button, if you are not the original 
recipient, you will need to forward the email and paste RA-OBSDALetter@pa.gov into the address line. 



RE: Inmate Name: REGINALD TERRENCE TURNER 
Parole #: 943iP 
Inmate #:NC3521 

Please see the attached documentation for the indictment numbers for which input is requested. 


From:_ 

District Attorney 

Date:_ 


IF YOU ARE NOT THE PROSECUTING ATTORNEY, 
PLEASE FORWARD TO THE APPROPRIATE PERSON. 


I have reviewed your letter requesting my recommendation for the parole of the above-named inmate. 

_I recommend that the inmate be released upon the expiration of the RRRI minimum sentence. 

_i have no recommendation at this time. I defer to the Board of Probation and Parole in the exercise of its discretion. 

_I recommend that the inmate be refused parole upon the expiration of the RRRI minimum sentence, and the inmate 

be paroled upon the expiration of the standard minimum sentence, provided that the inmate: has successfully 
completed the prescribed program plan; and, has demonstrated satisfactory adjustment while incarcerated, as 
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evidenced by the Pennsylvania Department of Corrections favorable recommendation. 


_I recommend that the inmate be refused parole at this time. (Comments may be added below or attach separate 

letter.) 

_I recommend that the inmate be refused parole at this time and that he remain incarcerated until the expiration of 

the maximum sentence. (Comments may be added below or attach separate letter.) 

_Please enter comments below and type signature to indicate who completed: 

Comments: 


District Attorney's Signature 

This message is intended only for the use of the individual or entity to which it is addressed and may contain information 
that is privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the 
intended recipient or the employee or agent responsible for delivering this message to the intended recipient, you are 
hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited. If you have 
received this communication in error, please immediately notify the sender and then delete the communication from 
your electronic mail system. 
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BOARD OF PROBATION AND PAROLE 


December 11, 2017 

HONORABLE STEPHEN A. ZAPPALA, ESQ IF YOU ARE NOT THE PROSECUTING 

DISTRICT ATTORNEY ATTORNEY, PLEASE FORWARD TO 

303 ALLEGHENY COUNTY COURTHOUSE THE APPROPRIATE PERSON. 

436 GRANT STREET 
PITTSBURGH, PA 15219-2489 

RE: Inmate Name: TURNER REGINALD TERRENCE JR 

Parole Number: 943IP 

Institution Number: NC3521 
Bill 8c Term: See Attachment 

Dear District Attorney: 

The Pennsylvania Board of Probation and Parole, in accordance with the Prisons and Parole Code, 61 
Pa.C.S. §§ 6131, 6132, 6137 (g), 6139 (c), has scheduled the above-named inmate for parole consideration. 
The Recidivism Risk Reduction Incentive (RRRI), amending 42 P.S. § 9756; see also 61 Pa.C.S. §§ 4501- 
4512, establishes a RRRI minimum sentence as specified by the sentencing Court for inmates who; (1) are 
generally drug and/or alcohol dependant; (2) have not committed personal injury, sex, or firearms related 
(past or present) crimes; and (3) do not have a history of present or past violent behavior. 

Review of the case, including an interview, is scheduled for DECEMBER 2017 . It is the practice of the 
Board to interview an inmate four months prior to the expiration of the RRRI minimum sentence or standard 
minimum sentence as indicated above, in order to facilitate the timely completion of the decision-making and 
release processes. Please be advised, that the Inmate will not be released from confinement prior 
to the expiration of the RRRI minimum sentence or standard minimum sentence, as applicable, 
if approved for parole. Your recommendation regarding the inmate's possible release on parole is taken 
into consideration by the Board. Please submit any recommendations to this office by JANUARY 11. 2018 
pursuant to 461 Pa.C.S. §§ 4506(a)(8), 6137 (g). We have enclosed a Memorandum form for your 
convenience if you wish to use it in lieu of other written comments. 

The Crime Victims Act, 18 P.S. §§ 11.101 et seq., includes the right of crime victims to submit prior 
comment on certain release decisions made by the Board of Probation and Parole. Any crime victim wishing 
to exercise his/her right under this law should contact the Pennsylvania Office of the Victim Advocate at 
1-800-563-6399 (Board of Probation and Parole). 

If information is not received by the date listed in the second paragraph, we will assume that you have 
no objections to the inmate's release on parole. If you have further questions, please do not hesitate to 
contact my office. 

Respectfully, 


John J. Talaber, Esq. 

CLH Board Secretary 


Pennsylvania Board of Probation and Parole | Office of Board Secretary 
1101 South Front Street - Suite 5300 | Harrisburg, PA 17104-2519 
Phone; 717.787.5684 | Fax; 717.772.4375 | www.pbpp.state.pa.us 



RRRI Minimum 
Standard Minimum 


An Equal Employment Opportunity Employer 


Pennsylvania 

UjMS BOARD OF PROBATION AND PAROLE 


MEMORANDUM 


Please check the appropriate response. 

To: Office of the Board Secretary 

1101 South Front Street, Suite 5300 
Harrisburg, PA 17104-2519 


IF YOU ARE NOT THE PROSECUTING 
ATTORNEY, PLEASE FORWARD TO 
THE APPROPRIATE PERSON. 


From: _ 

District Attorney 


Date: 


RE: Inmate Name: 
Parole Number; 
Institution Number; 
Bill &Term: 


TURNER REGINALD TERRENCE JR 

943IP 

NC3521 

CP 2015-0001283CT1 


I have reviewed your letter requesting my recommendation for the parole of the above-named inmate. 

_I recommend that the inmate be released upon the expiration of the RRRI minimum sentence. 

_I have no recommendation at this time. I defer to the Board of Probation and Parole in the exercise of 

its discretion. 

_I recommend that the inmate be refused parole upon the expiration of the RRRI minimum sentence, 

and the inmate be paroled upon the expiration of the standard minimum sentence, provided that the 
inmate: has successfully completed the prescribed program plan; and, has demonstrated satisfactory 
adjustment while incarcerated, as evidenced by the Pennsylvania Department of Corrections favorable 
recommendation. 

_I recommend that the inmate be refused parole at this time. {Because additional comments are 

requested, please see my attached letter.) 

_I recommend that the inmate be refused parole at this time and that he remain incarcerated until the 

expiration of the maximum sentence. (Because additional comments are requested, please see my attached 
letter.) 

_Please see the attached comments. 


District Attorney's Signature 






BOARD OF PROBATION AND PAROLE 


ATTACHMENT 

Inmate Name: TURNER REGINALD TERRENCE JR 

Parole Number: 943IP 

Institution Number: NC3521 


Indictment# 

Offense 

Sentence 

Min (YY|MM|DD) Max (YY| MM | DD) 

Sentence 

Type 

CP 15-0001283CT1 

(VOP)CR TRESP 

-01|06i00 -04|00|00 

cc 


McCarthy, Kevin 



Howard I. Booth <hbooth@acba-org> 
Monday, December 11, 2017 11:36 AM 
Zappala, Stephen 
ACBA Tear End Blow-our Sale 



Live Video Replay Year-End Blowout Sale 
Wednesday. December 27 and Thursday. December 28 | 8:30 a.m. - 4:30 p.ni. 

Koppers Building 


•ecember compliance period deadline is looming. Need some credits before the year ends? Or simply looking to get a jui 
ar? The ACBA has you covered by offering a Live Video Replay Year-End Blowout Sale. The offerings - including si 
)opular CLEs fi'om 2017- will be available in a buy two credits, get one credit free format, or buy four credits, get tw 
(if you decide to take advantage of both days). Additionally, participants will get a coupon for a free ACBA Online CLI 

through June 30, 2018. 

To register for events on Wednesday, December 27, or view a lull schedule. Click here . 

To register for events on Thursday, December 28, or view a full schedule, Cl ick here . 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


CLE Director, Rossdale CLE <Notifications@TheRossdaleGroup.com> 

Monday, December 11, 2017 11:35 AM 
Zappala, Stephen 

Protecting Assets while Qualifying for Government Benefits & Social Security Law CLE - 
Final Chance to Register 


If you are having Irouble viewing this email, click here . 

Protecting Assets while Qualifying for Govern m ent 

Benefits 

& Social Security Law CLE 

Wednesday, Dec. 13, Noon - 1:30 PM 

90-Minute, Live Telephonic Seminar 
Registration includes access to complete course & reference material 

Click to Learn More: Final Chance to Register 

Rossdale CLE 

A National Leader in Legal Education 

Registered attendees will automatically be e-mailed a complimentary recording and Podcast 
of the full-length seminar two days after the teleconference and receive FULL CLE & 
MCLE CREDIT (where available) if they cannot attend the teleconference. 

Benefits View^ Benefits 

Representing clients in obtaining Social Security & government benefits provides consistent 
workflow and has recently become one of the most in-demand practices. The costs of elder 
healthcare, long-term care, and nursing homes have dramatically increased in recent years. Yet, 
only a small minority of clients has adequate insurance and funding for such costs. For most of the 
population, government benefits, including Social Security & Medicare provides the principal 
funding of care. This has caused an unprecedented need for counsel fluent in asset protection 
techniques to assist clients seeking government benefits. Attorneys who counsel seniors & their 
families must be fluent in Medicare asset protection. Our nationally recognized faculty will also 
cover the must up-to date developments on Medicare access, Social Security benefits, the effect of 
future medical expenses on government benefits, and the landscape of Medicare, medical expense 
planning, and protecting asset while qualifying for government benefits. Registration includes 
access to course and reference materials that serve as a helpful guide to the numerous topics and 
techniques discussed in the seminar. 
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Key Agenda Points View Complete A2enda 

• Effective Wealth Preservation Planning 

• Detennining Ideal Timing to Protect Assets 

• Utilizing Special Need & Trusts-based Solutions 

• Planning for Critical Needs 

• Successful Planning Considerations 

• Obtaining Social Security Benefits for Clients 

• Understanding the Application Process 

• Insight on the Appeals Process 

• Tools to Generate the Best Possible Proof 

• Medicare Prescription Drug Programs 

• Best Practices on Seeking Prescription Drug Assistance 

• Interactive Question & Answer Session with the Experts 

Faculty Detailed Faculty Information 

• Shellie Lott, Partner at Cemey Kreuze & Lott, LLP 

• Kyla Kelim, National Authority on Government Benefits & Elder Law 

• Joel S. Weissler, Leading Practitioner on Protecting Assets 

Credit Detailed CLE Credit Information 


• CLE ACCREDITATION: Rossdale CLE is a national leader in attorney education 
and has trained thousands of attorneys, paralegals, and other legal professionals. CLE 

& MCLE credit is available in states and jurisdictions across the country. Visit the seminar 
webpage to learn more about CLE & MCLE credit for the program. 


Only registered attendees will receive continuing education credit. 

Who Should Attend? 

Attorneys, judges, paralegals, and legal assistants. 

Registered attendees will automatically be e-mailed a complimentary recording and Podcast 
of the full-length seminar two days after the teleconference and receive FULL CLE & 
MCLE CREDIT (where available) if they cannot attend the teleconference. 


Click to Learn^ore: Final Chance to Register 




A National Leader in 


Mtorney Education 


The Rossdale Group, LLC 
! 172 South Dixie Highway, Suite 225 
Miami, FL33146 
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If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click here 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


CLE Director, Rossdale CL£ <Notifications(5)TheRossdaleGroup.cotn> 

Monday, December 11, 2017 11:35 AM 
Zappala, Stephen 

Protecting Assets while Qualifying for Government Benefits & Social Security Law CLE - 
Final Chance to Register 


If you are having trouble viewing this email, click here . 

Protecting Assets while Qualifying for Government 

Benefits 

& Social Security Law CLE 

Wednesday, Dec. 13, Noon - 1;30 PM 
90-Minute, Live Telephonic Seminar 
Registration includes access to complete course & reference material 

Click to Learn More: Final Chance to Register 

Rossdale CLE 

A National Leader in Legal Education 

Registered attendees will automatically be e-mailed a complimentary recording and Podcast 
of the full-length seminar tw o days after the teleconference and receive FULL CLE & 
MCLE CREDIT (where available) if they cannot attend the teleconference. 

Benefits View Benefits 

Representing clients in obtaining Social Security & government benefits provides consistent 
workflow and has recently become one of the most in-demand practices. The costs of elder 
healthcare, long-term care, and nursing homes have dramatically increased in recent years. Yet, 
only a small minority of clients has adequate insurance and funding for such costs. For most of the 
population, government benefits, including Social Security & Medicare provides the principal 
funding of care. This has caused an unprecedented need for counsel fluent in asset protection 
techniques to assist clients seeking government benefits. Attorneys who counsel seniors & their 
families must be fluent in Medicare asset protection. Our nationally recognized faculty will also 
cover the must up-to date developments on Medicare access, Social Security benefits, the effect of 
future medical expenses on government benefits, and the landscape of Medicare, medical expense 
planning, and protecting asset while qualifying for government benefits. Registiution includes 
access to course and reference materials that serve as a helpful guide to the numerous topics and 
techniques discussed in the seminar. 
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Key Agenda Points View Complete Agenda 


• Effective Wealth Preservation Planning 

• DeteiTnining Ideal Timing to Protect Assets 

• Utilizing Special Need & Trusts-based Solutions 

• Planning for Critical Needs 

• Successful Planning Considerations 

• Obtaining Social Security Benefits for Clients 

• Understanding the Application Process 

• Insight on the Appeals Process 

• Tools to Generate the Best Possible Proof 

• Medicare Prescription Drug Programs 

• Best Practices on Seeking Prescription Drug Assistance 

• Interactive Question & Answer Session with the Experts 

Faculty Detailed Faculty Information 

• Shellie Lott, Partner at Cerney Kreuze & Lott, LLP 

• Kyla Kelim, National Authority on Government Benefits & Elder Law 

• Joel S. Weissler, Leading Practitioner on Protecting Assets 

Credit Detailed CLE Credit Information 

• CLE ACCREDITATION: Rossdale CLE is a national leader in attorney education 
and has trained thousands of attorneys, paralegals, and other legal professionals. CLE 

& MCLE credit is available in states and jurisdictions across the country. Visit the seminar 
webpage to learn more about CLE & MCLE credit for the program. 

Only registered attendees will receive continuing education credit. 

Who Should Attend? 

Attorneys, judges, paralegals, and legal assistants. 

Registered attendees will automatically be e-mailed a complimentary recording and Podcast 
of the full-length seminar two days after the teleconference and receive FULL CLE & 
MCLE CREDIT (where available) if they cannot attend the teleconference. 

Click to Learn More: Final Chance to Register 



A National Leader in 
Attorney Education 


The Rossdale Group, LLC 
1172 South Dixie Highway, Suite 225 
Miami, FL 33146 
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If you no longer wish to receive future e-mails about Continuing Legal Education Seminars click here 
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McCarthy, Kevin 


From: Danielle Brunner <dbrunner@thinkingoutsidethecage.org> 

Sent: Monday, December 11, 2017 1:25 PM 

To: Zappaia, Stephen 

Subject: AF: Urgent Gift Wrap Volunteers Needed 



Attention Volunteers!! 

We have a ton of SUPER URGENT needs to fill Ross Park Mall gift wrapping shifts for 
the next two weeks!! We really need your help. Please consider signing up for a shift or 
two! Thank you so much! 

Gift Wrapping to support Animal Friends 

URGENT shifts to fill: 

Wednesday, 12/13 

5- 7 p.m. 

Thursday, 12/14 
2-4 p.m. 

4-6 p.m. 

6- 8 p.m. 


Friday, 12/15 
4-6 p.m. 

6-8 p.m. 


Saturday, 12/16 
11 a.m. - 1 p.m. 
3:30-5:30 p.m. 
5:30-7 p.m. 

Sunday, 12/17 
3-5 p.m. 

5-7 p.m. 


Monday, 12/18 

6-8 p.m. 


Thursday, 12/21 
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12-3 p.m. 

3-5 p.m. 

5-7 p.m. 

,7-9 p.m, 

I 

Friday, 12/22 
12-3 p.m. 

3-5 p.m. 

5-7 p.m. 

Saturday, 12/23 
9 a.m. - 12 p.m. 
12-3 p.m. 

3-5 p.m. 

5-7 p.m. 

7-9 p.m. 

Sunday, 12/24 
9 a.m. - 12 p.m. 


Participating in the 3 million hour challenge? You will receive an extra TEN raffle tickets 
PER GIFT WRAPPING SHIFT toward the monthly drawings. 

Please sign up on VicNct or contact Danielle Brunner, Third Party Event Coordinator, at 
dbmmier@thinkinuoutsidethecage.org or 412.847.7073. 


Thank you so much! 

Danielle Brunner | Third Party & Community Events Coordinator 
Animal Friends 
562 Camp Home Rd. 

Pittsburgh, PA 15237 
412.847.7073 

ThinkingOutsidcThcCage.org 


As Pittsburgh's community animal resource center, we need your support for our animals and the programs that serve Southwestern 
Pennsylvania. To volunteer at Animal Friends, please visit our website at: www.ThinkingOutsideTheCage.org 


Click on the link below to change your message preferences for communications from Animal Friends. Please note that we only send 
messages when necessary, so opting out of our mailings could cause you to miss important information. 
hltps://www,volgistics.com/ex/syst.dll?ACT=30&KEY=20643&PW=3239790&PN=846969 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


PREX17 Recap <news@zapproved.com> 
Monday, December 11, 2017 1:26 PM 
Zappala, Stephen 

Building Your Preservation Response Playbook 


To view ihis email as a web page, click here 



PREX17 insights on building a preservation game 
plan that is litigation-ready 

Do you have a legal preservation plan? Defensibly managing preservation is no easy 
task. Without proven tools and rules for legal holds, data deletion, custodian 
communication and outsourcing files, your preservation approach can be a liability — 
bloating production times, draining budgets and increasing risk. 

There’s a better way! Take control of preservation by adopting a master game plan — 
a strategy that accounts for each play, from anticipating litigation to preserving 
relevant data to releasing legal holds. In this PREX17 session, “Building Your 
Preservation Response Piaybook,” these panelists walk through how to do just that: 

• Cortney Starble, E-Discovery Specialist at CBRE, Inc. 

• Leslie Kendrick, Litigation Counsel at Daimler 

• Bryan Dearinger, Associate General Counsel at University of Oregon 

Don’t miss their practical tips on creating, monitoring and documenting preservation 
processes that are litigation-ready. Tap in for ideas on building a plan that earns more 
wins for the team. 


Downlo ad » 


' ( .’ul' I I I \ll ri :lii.I 

i4 1 .1 \\S' up Sifc.:! Suii-‘~i'u (■‘nl.ii.j nl 'j' .‘r 


If you no longer wish lo receive these emails, click on the following link: Unsub scnbe 
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McCarthy, Kevin 


From; 

Sent: 

To: 

Subject: 


Heather Dougherty <hdougherty(a)thinkingouts!dethecage.org> 

Monday, December 11, 2017 1:49 PM 

Zappala, Stephen 

AF: Cookie Walk Help Needed 



Greetings! 

Our Animal Friends Cookie Walk is coming up on Friday. December 22nd from 3:00 PM to 
7:30 PM in our Resource Center . If you are free on this day, and willing to help, please sign 
up on VicNet. 

The volunteer opportunities are as follows: 

Cashier 


• Weigh the cookie boxes 

• Collect Money 


Support 

• Greet Guests 

• Keep cookie trays Stocked 

• Jump in and help Cashiers if needed 


Thank you so much! 

Heather Dougherty 
Special Events Coordinator 
Animal Friends 
562 Camp Horne Rd 
Pittsburgh PA 15237 
412.847.7055 

hdoughertv@thinkingoutsidcthccane.oru 

As Pittsburgh's community animal resource center, we need your support for our animals and the programs that serve Southwestern 
Pennsylvania. To volunteer at Animal Friends, please visit our website at: www.ThinkingOutsideTheCage.org 
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Click on the link below to change your message preferences for communications from Animal Friends. Please note that we only send 
messages when necessary, so opting out of our mailings could cause you to miss important information. 
https://www.volgislics.com/ex/syst.dii?ACT=30&KEY=20643&PW=3239790&PN=846969 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


Lisa Juley <ljuley@contractlogix.com> 

Monday, December 11, 2017 2:06 PM 
Zappala, Stephen 

Lifecycle: Monthly Contract Management Advice 



confractiogix 



December 2017 


How Centralizing Your 
Contracts Makes Contract 
Management Processes More 
Efficient 



II happens more often than you 
think. A salesperson is traveling 
to take part in a conference or 
do some client visits and a 
business development 
opportunity presents itself. 
Things are going well and the 
salesperson needs a specific 
contract template to start 
formalizing the new business 
opportunity. 

Read more... 


5 Ways CLM Software Improves Contract 
Management Processes 

Conlroct L ifecycle Management (CLM) software 
has transformed the way individuals responsible 
for contracl management handle their 
processes. 



Read More.. 


Using the Right Tools for 
the Job: Excel vs. CLM 
Software” 
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5 Best Practices to Localize Your 
Contracts 

As organization expand beyond their state 
borders, new business opportunities appear 
and so does the need to take a second look 
at your contract templates and clauses. 


Rea_d_More... 


"Contract Likicycle 
Management Software: An 
Introduction" 


View Past Newsletter Articles 



Contract Logix, LLC, 55 Technology Drive, Suite #103, Lowell, MA 01851 

Contact Us 


This email was sent to szappala(s)da.allegheny,pa.us- If you no longer wish to receive these emails you may un subsc ribe at any time. 
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McCarthy, Kevin 


HR Daily Advisor <HRDailyAdvisor@e.nl.blr-news.com> 
Monday, December 11, 2017 2:05 PM 
Zappala, Stephen 

A Beginner's Guide to Compensation Management 




Comp 101: A Beginner's Guide to Compensation Management 

By now, it's well-accepted that a comprehensive, up-to-date 
compensation plan is a must for successful business. 

I 

Unfortunately, putting together a strong compensation plan 
is no easy task. It requires in-depth thought, cross-team 
collaboration and real effort. Not to worry; this ebook is here 
to help. 

Topics covered include; 

• Deciding on your compensation philosophy and 
strategy 

• Selecting market data sources 

• Setting pay guidelines or ranges 

• Creating comp policies and processes 

• implementing your plan and keeping it updated 




Website | Resources [ Customer Service ] Advertise | Unsubscribe 

©2017 BLR®—Business and Legal Resources 
100 Winners Circle.Brentwood, TN 37027-5012 j 800-727-5257 

Simplify Compliance 
Drive Success 

Having trouble unsubscribing or updating your subscription? 
Contact Customer Service at service@blr.com or call 800-727-5257 
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McCarthy, Kevin 


Subject: 

Location: 

9:30 Call - Zappaia & McKain 
Willy to call 412-350-4198 

Start: 

End: 

Show Time As: 

Tue 12/12/2017 9:30 AM 

Tue 12/12/2017 10:00 AM 
Tentative 

Recurrence: 

(none) 

Meeting Status: 

Not yet responded 

Organizer: 

McKain, William D. 


Confidentiality Notice: This c-mail message, including any attachments, is for the sole use of the intended 
lecipicnt(s) and may contain confidential and privileged infonnation. Any unauthorized review, use, disclosure, 
forwarding, or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply 
e-mail and destroy all copies of the original message. 
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McCarthy, Kevin 


Subject: 

Location: 


9:30 Call - Zappala & McKain 
Willy to call 412-350-4198 


Start: 

End: 

Show Time As: 


Tue 12/12/2017 9:30 AM 
Tue 12/12/2017 10:00 AM 
Tentative 


Recurrence: 


(none) 


Organizer: 


McKain, William D. 


Confidentiality Notice: This c-mail message, including any attachments, is for the sole use of the intended 
recipient{s) and may contain confidential and privileged infomiation. Any unauthorized review, use, disclosure, 
forwarding, or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply 
e-mail and destroy all copies of the original message. 
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McCarthy, Kevin 


Subject; 

9:30 Call - Zappala & McKain 

Location: 

Willy to call 412-350-4198 

Start: 

Tue 12/12/2017 9:30 AM 

End: 

Tue 12/12/2017 10:00 AM 

Show Time As: 

Tentative 

Recurrence: 

(none) 

Meeting Status: 

Not yet responded 

Organizer; 

McKain, William D. 


Conlidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended 
recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure, 
forwarding, or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply 
e-mail and destroy all copies of the original message. 
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McCarthy, Kevin 


Subject: 

Location: 


9:30 Call - Zappala S' McKain 
Willy to call 412-350-4198 


Start: 

End: 

Show Time As: 


Tue 12/12/2017 9:30 AM 
Tue 12/12/2017 10:00 AM 
Tentative 


Recurrence: 


(none) 


Organizer: 


McKain, William D, 


Confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended 
recipient(s) and may contain confidential and privileged infonnation. Any unauthorized review, use, disclosure, 
forwarding, or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply 
e-mail and destroy all copies of the original message. 
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McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


Lauren Leffakis <IIeffakis@thinkingoutsidethecage.org> 
Monday, December 11, 2017 2:51 PM 
Zappala, Stephen 
AF: Year End Rescue Event 



Greetings Volunteers! 


I hope that you are enjoying this wonderftil holiday season! As many of you know, each year 
Animal Friends holds a large-scale rescue event. This event, traditionally called New Year’s 
Eve Rescue, took place each year on December 31 si. This wonderful event allowed us to help 
countless animals in our community over the years. For those of you who were with us during 
the month of December last year, we decided to make a few changes to the rescue event. In 
order to bring in as many animals as we could and create a less stressful intake for the animals, 
we decided to break the rescue event down over the course of the week. Last year, we were 
able to bring in a total of 102 animal throughout the week-long rescue. However, we 
recognized that there was something “missing’’ from the event. We know that the rescue event 
is such an important time of the year for the animals, for our volunteers, and our staff. So, this 
year we’ve decided to merge both concepts. We will be holding a week-long rescue event 
starting December 17th and ending December 23rd. Then, on December 29th we will hold our 
traditional New Year’s Eve-Style Rescue, with multiple transfers, and including all species. 

We are very excited to kick off this year’s rescue event and we hope that you are too. 

In addition to trying a new frnmat for the rescue, we’re also keeping some of our older 
traditions in place. We are going to be collecting dog, cat, and rabbit food, treats, and toys for 
our partner organizations again this year! So, if you’d like to gel involved, please donate one of 
these items, our partner shelters are truly grateful! All items can be dropped off in my office 
which is located behind the Adoption’s Desk. 

It is our hope that each and every one of you have the opportunity to enjoy our Yeai' End 
Rescue efforts. Whether it’s by donating an item, spending time with our current or new shelter 
residents, or spreading the word about the wonderful work that we do here at Animal Friends. 

It is our hope that this year’s event will help us all to end this year on a positive note by helping 
the animals in our region! 

If anyone has any questions or concerns, please feel free to reach out. 

Thank you for all that you do! 

Kind Regards, 
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Lauren Leffakis 

Director of Placement Services 
Animal Friends, Inc. 

562 Camp Horne Rd 
Pittsburgh, PA 15237 
412.847.7097 


As Pittsburgh's community animai resource center, we need your support for our animals and the programs that serve Southwestern 
Pennsylvania. To volunteer at Animal Friends, please visit our website at: www.ThinkingOutsideTheCage.org 


Click on the link below to change your message preferences for communications from Animal Friends. Please note that we only send 
messages when necessary, so opting out of our mailings could cause you to miss important information. 
https://www.voIgistics.com/ex/syst.dli?ACT=30&KEY=20643&PW=3239790&PN=846969 
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McCarthy, Kevin 


From: 

Sent: 

To: 


Cc: 

Subject: 

Attachments: 


Ronald Grenoble <rgrenobie@legis.state.pa.us> 

Monday, December 11, 2017 2:59 PM 

'Judge.Leavitt@pacourts.us';’]ji@susqco-Com';McCormick, Lisette;'Spero 
Lappas';bwinnick@dauphinc.org;Zappala, Stephen;'Filler,Daniel';'Marshall 
Dayan';matthewmangino@aol,com;'Carolyn Temin' 

Wabby, Ron;'Cellucci,Anne’ 

subcomm. on procedure teleconf. next month 

Kuren v Luzerne County.rtf 


The subject is scheduled for Friday, 26 Jan. @ 2:00-3:30 p.m.. 

TELECONFERENCE: To join, please dial toll-free 1-866-576-7975 and then enter participant code 822437#. 
We should talk start to discuss counsel & I might add a topic subsequently; 

(13) Counsel: The quality of counsel provided to indigent capital defendants and twhether such 
counsel and the process for providing counsel assures the reliability and fairness of capital trials; 
Attached, you’ll find; 

1) Kuren v. Luzerne Cnty., 146 A,3d 715 (Pa. 2016) 

“[A] cause of action exists entitling a class of indigent criminal defendants to allege 
prospective, systemic violations of the right to counsei due to underfunding, and to seek and 
obtain an injunction forcing a county to provide adequate funding to a public defender's 
office. Pursuant to Gideon and its progeny, and because remedies for Sixth Amendment violations 
need not await conviction and sentencing, we hold that such a cause of action exists, so long as the 
class action plaintiffs demonstrate 'the likelihood of substantial and immediate irreparable injury, and 
the inadequacy of remedies at law.’" Id. at 718. 

2) Legislation for proposed Pa. Ctr. for Effective Indigent Defense Legal Representation Act has been 
introduced & were referred to the comms. on the judiciary earlier this yr., where they remain; 

A) House Bill No. 

507: http://www.ieqis.state.pa.us/CFDOCS/Leqis/PN/Publ!C/btCheck.cfm?txtTvpe=HTM&sessYr=2 
017&sessind=0&billBodv=H&billTvD=B&biliNbr=Q507&pn=0533 

B) Senate Bill No. 

61: http://www.legis.state.pa.us/cfdocs/iegis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=2017&se 
sslnd=0&billBody=S&bilITyp=B&billNbr=0061&pn=0042 

3) This rep. was published by J. State Gov’t Comm’n in 2011: A CONSTITUTIONAL 
DEFAULT: SERvS. TO INDIGENT CRIM. DEFENDANTS IN PA. 

A) link to rep: http://isq.leQis.state.pa.us/resources/documents/ftp/publications/2Q11-265- 
l ndiQent%20Defense.pdf 

4) T. G. Saylor, DEATH-PENALTY STEWARDSHIP & THE CURRENT STATE OF PA. CAPITAL 
JURISPRUDENCE, 23 Widener L.J. 1 

A) This is the link to Saylor’s discussion: http://www.padp.orq/wp-content/uploads/2015/09/DEATH- 
PENALTY-STEWARDSHIP-AND-THE-CURRENT-STATE-OF-PENNSYLVANIA-CAPITAL- 
JURISPRU.pdf (pt. of it covers effective assistance of capital counsel, funding & guidelines) 

I can be reached via this medium or by phoning 717-787-1003. 

IMPORTANT NOTICE: This message is intended only for the addressee and may contain information that is privileged, 
confidential, attorney work product and exempt from disclosure under law. If the reader of this message is not the 
intended recipient, you are hereby notified that dissemination of this communication is strictly prohibited. If you received 
this communication in error, please: (a) notify me by reply; and, (b) delete this message and ail attachments. 
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Supreme Court of Pennsylvania. 

Adam KUREN and Steven Allabaiigh, on Beliaif ofTiiemseivcs and All Others Similarly Situated, Appellants 

V. 

LUZERNE COUN3T of the Commonwealth of Pennsylvania and Robert C. Umlon, County Manager, in His 

Official Capacity, Appellees 

Adam Kuren and Steven Allabaugh, on Behalf of Themselves and All Others Similarly Situated, Appellants 

v. 

Lu/.erne County of the Commonwealth of Pennsyh'ania and Robert C. Lawton, County Manager, in His Official 

Capacity, Appellees 

No. 57 MAP 2015 

I 

No. 58 MAP 2015 

I 

ARGUED; April 6 , 2016 

I 

DECIDED: September 28 , 2016 


Synopsis 

Background: Indigent criminal defendants sought writ of mandamus and injunctive relief, alleging that inadequate funding 
by county of office of public defender deprived indigent defendants of right to counsel. The Court of Common Pleas, 
Luzerne County, No. 04517, Augello, Senior Judge, dismissed complaint. Criminal defendants appealed. The 
Cominomvealth Court, Nos. 2072 C.D. 2013. 2207 C.D. 2013. 103 A.3d 125, I.eavitt, J., affiraied. The Supreme Court 
granted allocatur. 


Holdings: The Supreme Court, Nos. 57 MAi^ 2015, 58 MAP 2015, Wcchi, J., held that: 

as matter of first impression m Pennsylvania, a cause of action exists entitling a class of indigent criminal defendants to 
allege prospective, systemic violations of the right to counsel due to underfunding, and to .seek and obtain an injunction 
forcing a county to provide adequate funding to a public defender’s office, so long as the class action plaintiffs demonstrate 
the likelihood of substantial and immediate irreparable injuiy, and the inadequacy of remedies at law. 

El allegations by indigent criminal defendants were sufficient to support complaint for injunctive relief requiring county to 
provide adequate funding to public defender’s office; and 

El writ of mandamus was not available to indigent criminal defendants to compel county to provide adequate funding to 
public defender’s officc. 


Decision of Commonwealth Court affirmed in part, reversed in part; case remanded. 
Baer, J., filed a concuiTing opinion. 


West Hcadnolcs {10) 
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Civil Rights Right of Action; Nature and Grounds 
Civil Rights .- Injunction 

A cause of action exists entitling a class of indigent criminal defendants to allege prospective, systemic violations of 
the right to counsel due to underfunding, and to seek and obtain an injunction forcing a county to provide adequate 
funding to a public defender’s office, so long as the class action plaintiffs demonstrate (he likelihood of substantial 
and immediate irreparable injury, and the inadequacy of remedies at law. U.S. Const. Amend. 6. 

3 Cases that cite this hcadnote 


Appeal and Krror - Demuners 

Upon review of a decision sustaining or overruling preliminary objections, the Supreme Court accepts as tiue all 
well-pleaded raalerial facts set forth in the petition for review and all inferences fairly deducible from those facts. 

1 Cases that cite this hcadnote 


Appeal and Error - Extent ofReview Dependent on Nature ofDeci.sion Appealed from 

The Supreme Court will affirm an order sustaining preliminary objections only if it is clear that the parly filing the 
petition for review is not entitled to relief as a matter of law. 

1 Cases that cite this hcadnote 


Criminal Law, - Right of Defendant to Counsel 

The essence of the Sixth Amendment right to counsel is the opportunity for a defendant to consult with an attorney 
and to have him investigate the case and prepare a defense for trial. U.S. Const. Amend. 6. 

Cases that cite this headnoic 


Criminal Law Critical .stages 

Criminal Law Adversary or judicial proceedings 

Once the adversary judicial process has been initiated, the Sixth Amendment guarantees a defendant the right to 
have counsel present at all critical stages of the criminal proceedings. U.S. Const. Amend. 6. 


Cases that cite this headnole 
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Civil Rights.- Injunction 


In setting forth a cause of action for prospective injunctive relief based upon the constructive denial of counsel, to 
prove the likelihood of substantial and immediate irreparable injury, the plaintiff should focus upon the following 
factors: (1) when, on a system-wide basis, the traditional markers of representation—such as timely and confidential 
consultation with clients, appropriate investigation, and meaningful adversarial testing of the prosecution’s 
case- -are absent or significantly compromised; and (2) when substantial structural limitations—such as a severe 
lack of resources, unreasonably high workloads, or critical understaffing of public defender offices—cause that 
absence or limitation on representation. U.S. Const. Amend. 6. 


Cases that cite this hcadnote 


Injiuicfiou- - Prospective, preventive, or future-oriented nature of remedy 

A suit for an injunction deals primarily, not with past violations, but with llireatened future ones; and an injunction 
may issue to prevent future wrong, although no right has yet been violated. 


Cases that cite this hcadnote 


Civil Rights Pleading 

Allegations by indigent criminal defendants in complaint against county, detailing how office of public defender due 
to insufficient funding had failed in each of six components of adequate legal representation required by Sixth 
Amendment right to counsel, were sufficient to support complaint for injunctive relief requiring county to provide 
adequate funding to public defender’s office. U.S. Const. Amend. 6. 


2 Cases that cite this hcadnote 


Mandamus Nature and .scope of remedy in general 

Mandamus, lixislencc and y\dcquacy of Other Remedy in General 

Mandamus is an extraordinary writ that will only he to compel official performance of a ministerial act or 
mandatory duly where there is a clear legal right in the plaintiff, a corresponding duty in the defendant, and want of 
any other appropriate and adequate remedy. 


2 Cases that cite this hcadnote 
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Mandamus .--Counties or towns and their boards or ofllccrs 
Mandamus. -County or lowi board.s and oITicers 

Writ of mandamus was not available to indigent criminal defendants to compel county to provide adequate funding 
to public defender's office pursuant to Public Defender Act; injunctive relief based on Sixth Amendment right to 
counsel was adequate remedy at law and provided constructively the same remedy, U.S. Const. Amend. 6; 16 Pa. 
Stat. Ann. t; 9960.10 el scq. 

2 Cases that cite this hcadnote 


*717 Appeal from the Order of the Commonwealth Court at No. 2072 CD 2013 dated October 14, 2014. Reargument Denied 
December 2. 2014, Affirming the Order of Luzerne County Court of Common Pleas, Civil Division, at No. 04517, April 
Term, 2012 dated October 22, 2013. 

Appeal from the Order of the Commonwealth Court at No. 2207 CD 2013 (cross to Nos. 2072 CD 2013) dated October 14. 
2014, Reargument Denied December 2, 2014, Affirming the Order of Luzerne County Court of Common Pleas, Civil 
Division, at No. 04517, April Term, 2012 dated October 22,2013. 

Attorneys iiml Law Firms 

Marrisa Boyers BiuesUne, Esq., Temple University School of Law. Terence Martin Grugan, Esq., Ballard Spahr, LLP, for 
The Innocence Network & The PA Innocence Project, Amicus Curiae. 

Paulette Brown, Esq., Edward W. Madeira .Ir., Esq., Eli Mordecai Segal, Esq., Pepper Hamilton LLP, for American Bar 
Association, Amicus Curiae. 


Arieigh Pritchard Hclfcr III, Esq., Paul H. Titus, Esq., Schnadcr Harrison Segal & Lewis, LLP, for National Assoc, of 
Criininai Defense Lawyers & PA Assoc, of Criminal Defense Lawyers, Amicus Curiae. 

Nathaniel Pollock, Esq., for United Stales, Department of Justice, Civil Rights Division, Washington, DC, Amicus Curiae. 

Kimberly D. Borland, Esq., Borland & Borland, L.L.P., Vermon L. Francis, Esq., Sean Patrick McConnell, Esq., Katherine 
Elizabeth Unger, Esq., Michelle Han Yeaiy, Esq., Dechert, LLP, Dina I.. Hardy, Esq., Hangley Aronchick Segal Pudlin & 
Schiller, Mary Catherine Roper, Esq., David Rudovsky, Esq.. Kairys, Rudovski, Messing & Fcinberg, Martha Meredith 
Tack -Hooper. Esq., ACLU of Pennsylvania, Witold J. Walczak, Esq., American Civil Liberties Union of PA. for Adam 
Kuren, Steven Allabaugh, and ail others similarly situated, Appellant. 

James C. Crumlish III, Esq., Deborah Hart Simon, Esq., Elliott Greenleaf & Siedzikowski, P.C., John G. Dean, Esq., for 
Luzerne County and Robcn C. Lawton. Appellees. 

SAYLOR. C.J., BAER. TODD, DONOHUE, DOUGHERTY. WECHT, JJ. 


OPINION 


JUSTICE WECH T 


The Sixth Amendment to the United Slates Constitution safeguards some of our basic liberties. Among its protections is the 
guarantee that, “[i]ii all criminal prosecutions, the accused shall ... have the Assistance of Counsel for his defence.” U.S. 
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Const., Amend VI. In the seminal case of Gideon v, Waiawrighl . the United States Supreme Court held that this bedrock 
right extended to state courts by application of the Due Process Clause of the I-ourteenth Amendment. 372 U.S. 33.5. 342. 83 
S.Ct. 792, 9 L.l£d.2d 799 (1963). Since Gideon , the Sixth Amendment has required not only federal courLs but state courts as 
well to provide coiin.sel to all those who are criminally accused but who cannot afford to pay for an attorney. 

The Public Defender Act, 16 P.S. y; 9960.3, requires each Pennsylvania county to maintain a public defender's ofllcc charged 
with fulfilling Gideon 's dictates. These offices are clironically underfunded and understaffed, and are hard-pressed to meet 
the baseline demands of tlic Sixth Amendment, raising the di.sconcerting question of whether counties are complying *718 
with Gideon. In this case, the trial court staled that ''[tjo describe the state of affairs in the Office of the Public Defender as 
approaching crisis stage is not an exaggeration.” Trial Court Opinion. 6/15/2012, at 16. 

i"The question that we confront today is whether a cause of action exists entitling a class of indigent criminal defendants to 
allege prospective, systemic violations of the right to couasel due to underfunding, and to seek and obtain an injunction 
forcing a county to provide adequate funding to a public defender's office. Pursuant to Gideon and its progeny, and because 
remedies for Sixth Amendment violations need not await conviction and sentencing, we hold that such a cause of action 
exists, so long as the class action plaintiffs demonstrate “the likelihood of substantial and immediate iiTeparable injuiy, and 
the inadequacy of remedies at law.” 0’Sliea_v. Litileloii, 414 U.S. 488, 502, 94 S.Ct. 669. 38 L.Ed.2d 674 (1974). 


I. Background' 

| 2 | l.'lji, 2010, the Luzerne County Board of Commissioners appointed A! Flora. Jr., Esq., an attorney who served in the 
Luzerne County Office of Public Defender (“OPD”) for approximately thirty years, to be Chief Public Defender. When Flora 
assumed the Chief’s position, the OPD already was riddled with problems stemming from understaffing and underfunding, 
deficiencies most prominently displayed at the time by the OPD’s inability to represent juveniles facing delinquency 
petitions. A report prepared in the aftermath of the notorious "Kids for Cash”- scandal detailed the OPD’s abject inability to 
represent accused juveniles, noting that approximately fifty percent of juveniles appearing in Luzerne County’s Juvenile 
Court were umepresented. Eventually, Flora w'as able to secure funding to create a Juvenile Unit within the OPD in order to 
reduce the office’s deficiencies in representing juveniles. However, in order to staff this new unit. Flora had to transfer a 
senior attorney out of (he OPD’s Adult Unit. Although funding existed to replace the senior attorney in the Adult Unit. 
Luzerne County officials rebuffed Flora’s request for authorization to fill the position, thus leaving the Adult Unit 
understaffed to tackle its increasing caseload. 

In June 2010. Flora submitted a report to the Luzerne County Board of Commissioners regarding the slate of the OPD. In the 
report. Flora outlined his belief that, for want of sufficient resources and funding, the OPD could not provide adequate 
reprcsenlalion lo Luzerne County’s indigent criminal defendants in a manner sufficient to satisfy the Public Defender Act, the 
Sixth Amendment to the United Stales Constitution, or '■'119 Article I, Section 9 of tlie Pennsylvania Constitution.' In his 
report, Flora noted that the lack of resources created rampant deficiencies m representation, including the following; 

1. Caseloads for OPD attorneys exceeding national standards; 

2. Insufficient support staff; 

3. fnsufficient number of attorneys due to Luzerne County’s refusal to authorize hiring; 

4. Lack of appellate attorneys, requiring trial attorneys untrained in appellate practice lo litigale appeals; 

5. Facilities unsuitable for confidential meetings with indigent defendants; and 

6. Inadequate information lecliiiology. 

Amended Complaint, 5/15/2013, at 12 29. Flora informed the Commissioners (hat, without additional attorneys and support 
staff, “the [OPD] will begin declining applications for representation within 60 days.” Id 30. 


'<' 2017 Thomson Reuters. No claim lo oritiinai U S Government Works. 


5 




Kuren v. Luzerne County, 637 Pa. 33 {2016) 

146 A.3d 715 

In July 2010, Flora provided llie Luzerne County Board of Commissioners with a short-term plan to address the deficiencies. 
The plan included recommendations to hire new appellate attorneys as well as additional trial attorneys, and to create and 
implement a caseload-monitoring system. The Board of Commissioners denied each recommendation. Then, in his 2011 and 
2012 budget proposals. Flora sought the addition of two appellate attorneys, an investigator, and a .secretary. On each 
occasion, the Board of Commissioners rejected Flora’s requests. 

In December 2011, Flora decided to implement his 2010 proposal to decline representation to certain applicants. Faced with 
mounting caseloads and overw'helmed attorneys, Flora directed the OPD to reject applicants who were not incarcerated and 
who were cliarged only with minor offenses. The OPD continued to refuse representation to such individuals until June 2012. 

In January 2012, despite Flora’s ongoing requests, Luzerne County decreased the OPD's funding by approximately 12%, The 
reduction would have required the OPD to eliminate four full-time positions from its already-strained staff. Flora was able to 
reallocate funds to retain those positions, hut doing so significantly limited the OPD's ability to retain experts in some 
matters, including capital cases and complex Juvenile proceedings. 

In early 2012, a number of attorneys resigned from the OPD. Because Luzerne County implemented a hiring freeze in 
February of that year, Flora could not fill the positions. By April, the OPD staff consisted of only four full-time attorneys, 
tliiileen part-time attorneys, three investigators, four secretaries, one receptionist, and one office administrator. The OPD 
continued to operate with five unfilled attorney positions, three full-time and two part-time. Most of (he attorneys who 
worked for the OPD did not have (lieir own desks, telephones, or computers. One part-time attorney informed Flora that he 
could not accept any more cases because, due to his cun ent caseload, he could not satisfy his ethical duties to any additional 
defendants. 

The cases continued to amass. Yet, despite Flora’s efforts, no additional funding was forthcoming, and none appeared likely. 
Faced with tio other option, and believing that the attorneys working for the OPD could not meet their ethical and 
professional obligations, Flora turned to the courts for relief 

*720 On April 10, 2012, Flora, in his capacity as Chief Public Defender, along with plaintiffs Samantha Volciak, Yolanda 
Holman, Charles Hammonds {collectively, the "plainliffs” or “original plaintiffs”), and on behalf of unnamed btit similarly 
situated individuals, filed a class action lawsuit against Luzerne County and Robert Lawton, its County Manager 
(collectively, “Appellees”). Other than Flora, the plaintiffs identified themselves as persons charged with crimes in Luzerne 
County, each of whom qualified for the OPD's services. The OPD could not provide these plainliffs with representation due 
to the inadequate funding and depleted resources plaguing the office. Flora and the other plaintiffs sought a writ of 
mandamus compelling the county to lift the hiring freeze and to increase funding to the OPD to a level that would enable the 
OPD to provide adequate representation to every qualified applicant. Simultaneously, the plaintifls brought a claim under the 
federal Civil Rights Act, see 42 U.S.C. § 1983, and Article 1. Section 9 of the Pennsylvania Constitution, seeking an 
injunction against Appellees requiring the immediate appointment of private counsel to assist them in their defenses and 
requiring additional funding to satisfy the OPD's obligation to ensure that all qualified applicants receive compelenl legal 
representation. 

Two days later, on April 12, 2012, Flora and the original plaintiffs filed a motion for a peremptory writ of mandamus and a 
preliminary injunction, along with a brief in support of the motions. On April 30, 2012, Appellees filed preliminary 
objections to the complaint, including, iiuer alia, an objection to the trial court’s jurisdiction, an objection to the standing of 
each plamtiff to sue, and a demurrer, alleging that Flora and the other plaintiffs had failed to state a claim upon which relief 
could be granted. On May 10, 2012, following additional briefing and supplementation, the trial court convened a hearing to 
allow the parties to present oral argument on the motion for a peremptory writ of mandamus and a preliminary injunction. 

On May 16, 2012, the trial court appointed a Master to preside over settlement negotiations. On May 24, 2012, the trial court 
overruled each of Appellees’ preliminaiy objections after detennining that the objections lacked merit. The court directed 
Appellees to file an answer to the class action complaint within thirty-five days. 

Shortly thereafter, on June 15, 2012, the trial court found that Flora and the original plaintiffs were entitled to both a 
peremptory writ of mandamus and a preliminary injunction, and entered a corresponding order to remain in force until the 
class action suit was resolved. The order mandated the following actions: 
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(a) [Appellees] shall not prevent the public defender from filling vacant funded positions; 

(b) [Appellees] shall review the operations and stafTing of the [OPD] and provide a plan to meet the constitutional 
obligations for indigent representation in accordance with the principles set forth in [a corresponding opinion by die 
court]; 

(c) [Appellees] shall submit a report to [the trial court] within a reasonable time outlining [their] plan to meet [their] 
constitutional obligations in regard to the operation, staffing and expenses of the [OPD]; 

(d) [County Manager Lawton] is directed to provide adequate office space in order to pennit confidential 
communications between assistant public defenders and indigent criminal defendants within 30 days of the date of this 
order; and 

*721 (e) [Flora and the OPD arc] not permitted to refuse representation to qualified indigent criminal defendants. 

Order, 6/15/2012 (emphasis in original). With regard to the individual plaintiffs, the trial court ordered Appellees to allocate 
the funding necessary to ensure that each such plaintiff received court-appointed, private counsel for the duration of his or her 
criminal proceedings. Id. 

On .lune 28, 2012, Appellees answered the complaint. On January 29, 2013, Appellees filed a petition for a pre-trial 
conference. In that petition, Appellees explained that, at the lime of the trial court's June 15, 2012 order, they already had 
commenced meeting with the Di.strici Attorney's office to discuss and initiate a plan to ensure that every indigent defendant 
in Luzerne County is provided with representation. Additionally, Appellees detailed the following actions that they took after 
the trial court's mandate: 

(a) Facilities: 

■ On -July 13, 2012, the County’s engineer met with Chief PD Flora to review facilities in Penn Place and provided 
ChiefPD Flora with keys to two conference rooms to use to conduct confidential meetings. 

Result: 

- OPD now has space where it can conduct confidential meetings with clients that is convenient to its offices. 

- In January 2013, the County began moving the Register of Wills Office out of its space in Penn Place in order to 
expand OPD’s offices. 


♦ ♦ * 

• The County has complied with the Court’s Order regarding OPD’s immediate needs and has taken concrete steps 
toward expanding and improving the facilities available to the OPD. 

(b) Backlog: 

- in a period of approximately 30 days, the County's counsel met witli the District Attorney and worked on a framework 
for disposing of the cases in the backlog and thereafter with the assistance of the Court Administrator and Conflict 
Counsel, approximately 500 indigent [defendants] secured representation and disposition of their cases. 

(c) Staffing: 

- The County authorized and approved tlic posting and advertising for the 5 attorney opening positions. 

- The County agreed that Attorney 1-lora could convert the openings that were previously held by pari time attorneys to 
lull time positions (because the salaries of the departing part timers were sufficient to cover enir>' level full time 
attorneys). 

- The County waived the application of the newly adopted Personnel Code to the filling of attorney vacancies in OPD. 
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- The County’s Human Resource Director assisted Attorney Flora in evaluating and ranking the candidates. 

- The County autliorized OPD to hire an expert in providing training for Public Defender Offices to conduct an in-house 

training for OPD’s newly hired Assistant Public Defenders. 

Petition for Pre-trial Conference, 1/29/2013, at 3-4 7. Appellees further alleged that the court-ordered mediation sessions 

were failing, in large part due to unwillingness on the part of Flora and the plaintiffs to make any concessions. Appellees 
believed that the mediation process had “run its course” and evolved into a “fonim for Plaintiffs to raise petty grievances 
*722 and to avoid working cooperatively with the established mechanisms and realities of the County’s governmental 
system.’" Id, at 4, | 13. Appellees asserted that the most prudent course of action was to begin the process of preparing for 
trial Flora and the original plaintiffs rejected the view that they were not negotiating in good faith, and consented to a 
pre-trial conference and to setting the case on a path for trial. 

Following a March 26, 2013 pre-trial conference, the court scheduled U'ial for June 24, 2013. However, on April 25, 2013, 
Flora and the plaintiffs filed a praecipe to remove Volciak and Holman from the case, wherein they noted that both of these 
individuals .sought to discontinue their claims voluntarily and without prejudice. The praecipe further stated that plaintiffs 
believed that Hammonds also would voluntarily discontinue his claim, but that, at the lime of the praecipe, Hammonds had 
been transferred to the Allegheny County Jail and had not yet formally consented to the discontinuation. Because of the 
efforts undertaken by Appellees as described above, each of these plaintiffs had been provided with a criminal defense lawyer 
and no longer suffered from the deprivation of counsel that was alleged in die complaint. 

After the pretrial conference, Lawton designated Steven M. Grccnwald to ser\'e as Chief Public Defender, Flora was formally 
terminated on April 17. 2013. The Luzerne County Board of Commissioners confirnied Greenwald on April 29, 2013. In 
light of these events. Flora and Hammonds, who still had not been removed as plaintiffs, liled a motion to amend their class 
action complaint on May 1,2013. Over the objection of Appellees, the trial court granted the motion to amend the complaint, 
without prejudice to Appellees’ right to tile preliminary objections to the amended complaint. 

On May 15, 2013, Flora and Hammonds filed an amended complaint naming Joshua Lozano, Adam Kuren, and Steven 
Allabaugh (hereinafter “Appellants”) as replacement plaintiffs for Voiciak and Holman. Each of these three individuals was 
indigent and facing criminal charges in Luzerne County, and each had been assigned an attorney by the OPD. However, 
Appeilanis alleged that, due to the financial straits of the OPD, and the limited time and resources that the OPD’s attorneys 
could devote to each case, the representation that Appellants would receive as their cases progressed would not meet 
constitutional norms. 

By the time that the amended complaint was filed, Flora had implemented several measures to mitigate the costs associated 
with operating the OPD, and had continually sought assistance from potential flinding sources. For instance. Flora applied for 
grants and reallocated funds to purchase computers for OPD lawyers. Flora also began sending OPD attorneys to initial bail 
hearings in an effort to decrease the amount of time that defendants spent in jail, an initiative which saved Luzerne County 
money that could have been allocated to the OPD, but was not. Flora then worked with the OPD attorneys lo shift the 
workload from busier lawyers lo those with a lighter caseload to ensure that defendants were receiving the best representation 
possible. As noted above, however, Flora was fired as Chief Public Defender nonetheless. 

Flora’s attempts lo reduce the burden on the OPD did not substantialiy alleviate the growing crisis. Caseloads continued lo 
inouni, but no increase in funding was in the offing. When the amended complaint was filed, the OPD employed ten full-time 
attorneys, eleven part-time ailorncys. three investigators, four .secretaries, one receptionist and one office administrator. *723 
Two of the full-time positions were funded only until early 2014, when they w'ould revert to part-time positions. 

In the amended complaint, Appellants detailed the effects that the inadequate funding had upon the OPD’s ability to meet it.s 
constitutional mandate. Appellants first delineated six essential components of competent “legal representation” that offices 
servicing indigent defendants require in order to comply with the Sixth Amendment: (1) the attorneys must have adequate 
know'ledge of the relevant areas of the law; (2) the attorneys must be assigned lo represent indigent clients at the earliest 
possible stage; (3) the attorneys must be present at ever>' critical stage of the client's case; (4) the office and attorneys must 
be able lo conduct reasonable factual and legal pre-trial investigations, pursue and comply with the discovery rules, and 
utilize investigators when necessary; (5) the allomcys must be able lo consult with their clients to discuss the materia! aspects 
of the case, as well as the client’s substantive and procedural rights, to ensure that the client is making informed decisions 
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regarding the case; and (6) the attorneys must be able lo perform tlicir work with reasonable diligence and promptness. These 
criteria, according lo Appellants, comprised the necessary elements of constitutional representation of indigent defendants. 
Due to the lack of funds and resources, Appellants alleged that the OPD could not satisfy any one of these six criteria, let 
alone all of them, and, therefore, could not provide constitutionally adequate representation. 

Regarding the first component, adequate knowledge of the relevant law. Appellants pleaded that the OPD could not 
sufficiently train its attorneys in the Adtilt Unit because there simply were no funds to do so. Those attorneys who were 
tasked with capital cases were required to pay out of their own pocket for the continuing legal education required for 
capital-qualified attorneys. Moreover, even though the OPD recently had hired one appellate attorney, many of the trial 
attorneys nonetheless had to brief, file, and argue the appeals that arose from their trial dockets. Because the OPD lacked the 
time and resources for appellate training, these trial attorneys were underqualified to perform appellate litigation, often 
proceeding without proficiency in llie rules of appellate procedure and governing case law. As a result, the attorneys often 
missed deadlines or otherwise failed to comply with the technical requirements of an appeal. The time required to pursue 
appeals also critically reduced the OPD attorneys’ time lo consult with clients and prepare for trials. 

As to the criterion of early assignment lo clients, Appellants averred that the ongoing constraints upon the OPD prevented the 
assignment of attorneys to a.ssisi clients at initial arraignments. This stage. Appellants pointed out, is a critical one, at which 
the right to counsel attaches. Se_e Amended Complaint. 5/15/2013, at 19 (citing Rothgciy v. Gillespie Co unty. 554 U.S. 191, 
213, 128 S.Ct. 2578, 171 L.Ed.2d 366 (2008)). 

With regard to the third criterion. Appellants maintained that the OPD could not furnish counsel at all critical stages of the 
clients’ proceedings. Appellants asserted that the heavy caseload and inadequate resources and manpower prevented the OPD 
attorneys from best serving their clients' interests at the pre-trial stages. Due to the heavy caseload, OPD attorneys frequently 
had to postpone hearings, which delayed cases and often forced indigent clients to spend more time in jail than they would 
have had counsel been more available. Additionally, tlieir overwhelming caseloads denied OPD attorneys the time necessary 
to consult adequately and fully *724 with clients before those individuals had to make critical, life-altering decisions. The 
clients were forced to make these decisions without a full understanding of the facts of their cases, the elements of their 
crimes, or the potential defenses available lo them. Finally, the caseloads created trial schedules that prohibited consistent 
representation; often, substitute attorneys filled in for unavailable attorneys while lacking critical information about the 
clients or the cases. 

Next, Appellants asserted that the OPD attorneys were unable to conduct reasonable factual investigations and discovery. 
Time constraints often prevented any investigation. Even when an attorney obtained discovcr>' materials, he or she rarely had 
any lime lo review the materials rigorously. Attorneys frequently entered into plea negotiations on behalf of their clients 
without a full understanding of the cases. 


The attorneys themselves lacked the time or resources to interview witnesses, visit crime scenes, or othciwise investigate the 
facts alleged by the Commonwealth. The OPD also lacked the investigators necessary to perform these critical functions. At 
the time of tlie amended complaint, the OPD employed three investigators to service Iweiity-onc attorneys and the 4000 new 
cases that come to the OPD every year. By way of comparison, the Luzerne County District Attoniey's Office employed ten 
detectives, who assisted twenty-six attorneys. OPD investigators often could not perfonn investigative duties during the work 
day because they were required to perform administrative duties, such as entering information into a case management 
system or delivering mail, due lo the lack of support Staff- 

Regarding the fifth componeiil, consultation with clients, Appellants averred that OPD attorneys lacked the resources to 
conduct in-person visits at the jail, and had lo consult with incarcerated clients via video conferences, which are not 
confidential. Moreover, many clients met their attorney for the first lime immediately before their preliminary hearing, and 
without any meaninglul, confidential discussion about the case or the nature of the hearing itself. After the preliminary 
hearing, OPD attorneys rarely contacted their clients in the approximately three months between the hearing and the status 
conference, or between the status conference and the pre-trial conference. Clients were left in the dark during these critical 
months. Similarly. Appellants maintained that the OPD attorneys were not available for substantive meetings with clients 
before either trial or sentencing. Stated differently, the OPD attorneys were not able to maintain regular or sustained contact 
with their clients, which substantially hindered the attorney-client relationship and compromised the ability to present an 
effective defense or lo negotiate favorable pica agreements. 
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As to the final componetit, Appellants pleaded lliat the OPD attorneys were unable to perform their work with reasonable 
diligence and promptness. Motions were not filed on lime, and were rarely accompanied by a full review of discovery 
materials. Plea negotiations similarly were uninformed. Trial preparation was hasty, and often came loo late to uncover the 
facts necessary to mount an effective defense. 

Appellants detailed the workload required of each OPD attorney. In 2010 and 2011, tlie OPD received over 4,000 new 
criminal cases, 2,000 of which were felonies. There were also over 1,000 carry-over cases from prior years. In addition, the 
OPD processed appeals, mental health commitment proceedings, and parole hearings. Each case requires out-of-court 
preparation, consultation, investigation, and, in some instances, travel. This caseload had *725 to be managed by twenty-one 
allomeys, a majority of whom were part-time employees. 

Appellants next addressed the other problems that plagued the OPD due to underfunding. The OPD was unable to employ 
enough social workers, paralegals, assistants, clerical workers, or other necessary support staff. Many attorneys lacked desks, 
phones, or private workspaces. The circumstances improved after the County took efforts to comply with the trial court’s 
order granting the preliminary injunction, including providing spaces for confidential communications. Nonetheless, facilities 
nece.ssary to operate a constitutionally adequate office were not provided. 

Based upon these avennenis, Appellanls rai.scd three counts in their amended complaint. In count I, Appellants sought a writ 
of mandamus compelling Luzerne County to provide sufficient funding to enable the OPD to satisfy its constitutional 
matidate. Supporting this count. Appellants specifically averred that the OPD attorneys frequently were; 

a. unable to interview or meet with clients prior to preliminary hearings; 

b. unable to contact their clients between court appearances; 

C- unable to conduct significant investigation or discovery; 

d. unable to engage in significant motion practice; 

e. unable to gather information needed for effective plea negotiations; 

f. unable to engage in sufficient trial preparation; and 

g. unable to [ ] litigate appeals because of a lack of appellate experience. 

Amended Complaint, 5/15/2013, at 34, 106. In count 11, Appellanls alleged a violation of the Civil Rights Act. See 42 

U.S.C. § 1083. Specifically, Appellanls claimed that Appellees’ refusal to provide the OPD with adequate funding re.sulted in 
a violation of the indigent plaintiffs' right to counsel pursuant to the Sixth and Fourteenth Amendments to tlie United States 
Constitution. Finally, in count III, Appellanls asserted a violation of the right to counsel enshrined in Article I, Section 9 of 
the Pennsylvania Constitution, for tlie same reasons set forth in counts I and 11. 

In their prayer for relief, Appellanls sought a writ of mandamus and a permanent injunction compelling Appellees to provide 
whatever funding was necessary to meet llic demands of representing the indigent population being charged with crimes in 
Luzerne County, attorneys’ fees pursuant to 42 U.S.C. 1988, and any other relief that the court saw fit. 

On June 3. 2013, in light of the federal section 1983 claim rai.scd by plaintiffs. Appellees removed the case to the United 
States District Court for the Middle District of Pennsylvania. See 28 U.S.C. si 1441 (“[Ajiiy civil action brought in a State 
court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the 
defendants, to the district court of the United States for the district and division embracing the place where such action is 
pending-’’). However, on August 26, 2013, upon Appellants’ motion, the District Court remanded the matter to slate court for 
disposition. 

On September 11.2013, Appellees filed preliminary objections to the amended complaint. Specifically, Appellee.s contended, 
imer alia, that Flora lacked standing because he no longer was the Chief Public Defender in Luzerne County; that the 
individual plaintiffs lacked standing to contest government budgeting; and that Appellants had failed to stale a cause of action 

. '■ '<■ 2017 Thomson Reuters. No claim to original U.S Gfjvernment Works. 10 




Kuren v. Luzerne County, 637 Pa. 33 (2016) 
146 A.3d 715 


under either their claim for mandamus relief or their claims of constitutional violations. Regarding mandamus. Appellees 
*726 noted that, to be entitled to mandamus, a party must demonstrate a clear right to relief. Because budgetary decisions are 
discretionary, private citizens do not have a clear right to any form of relief, thus precluding a tnandamus remedy. As to the 
alleged constitutional violations and the request for a permanent injunction, Appellees argued that Appellants had failed to 
demonstrate that they suffered any present injuries, tire likelihood of immediate or irreparable harm, or the uiiavailability of 
other remedies at law. 

Shortly thereafter. Appellees filed a motion to disqualify plaintiffs’ counsel. According to the Appellees’ motion, counsel for 
plaintiffs went to the Luzerne County CoiTcctional Facility and met with individuals who were reprc.scnted by the OPD 
without the permission of the OPD attorneys representing those individuals, in an effort to find new plaintiffs to be named in 
the lawsuit. Appellees alleged that this interaction violated, inter alia, Pennsylvania Rule of Professional Conduct 4.2, which 
provides that, “[i]n representing a client, a lawyer shall not communicate about the subject of the representation with a person 
the lawyer knows to be represented by ajiother lawyer in the matter, unless the lawyer has the consent of the other lawyer or 
is authorized to do so by law' or a court order." Pa.R.P.C. 4.2. 

Following briefing by botli parlies on the preliminary objections and the motion to disqualify counsel, the trial court heard 
oral arguments on October 8, 2013. On October 21, 2013, the trial court denied (he motion to disqualify plaintiffs’ counsel. 
On the following day, October 22, 2013, the trial court sustained Appellees’ preliminaiy objections to Flora’s and the 
individual plaintiffs’ .standing, and sustained Appellees’ preliminary objection upon the basis that Appellants had failed to 
state a cause of action for mandamus or a constitutional violation. The trial court dismissed the amended complaint. 
Contemporaneously, the trial court is.sued an opinion explaining the basis for its rulings. 

On November 20, 2013, Appellants filed a notice of appeal from the order sustaining Appellees’ preliminary objections. On 
December 2, 2013, Appellees filed a cross-appeal from the order denying Ihcir motion to disqualify plaintiffs’ counsel. On 
December 19, 2013, the trial court issued an opinion pursuant to Pa.R.A.P. 1925(a), in which the court incorporated the 
rationale .set forth in its October 22, 2013 opinion. 

In a published decision, the Commonwealth Court unanimously affirmed the trial court. Flor a v. Lu zerne Ctv.. 103 A.3d 125, 
140 (Pa. Cnnvlth. 2014). The court first held that Flora lacked traditional standing to sue Appellees. Citing Pills burdi 
Palisades Park , LL C v. Com mo nw'ea lth. 585 Pa. 196. 888 A.2d 655. 660 (2005), tlie Commonwealtii Court explained that 
l-'lora was not personally aggrieved by Luzerne County’s alleged failure to fund the OPD, and tlierefore could not establish 
that he had a “substantial, direct, and immediate interest in the outcome of the litigation." Flora. 103 A.3d at 131- 32 (quoting 
Pitt.sburgh_Pah,sades. 888 A.2d at 660). 

The court then held that Flora also lacked taxpayer standing. In order to establish such standing, a taxpayer must demonstrate 
that (I) the governmental action would otherwise go unchallenged; (2) those directly and immediately afTccled by the 
complained-of expenditures are beneficially affected and not inclined to challenge the action; (3) judicial relief is appropriate; 
(4) redress through other channels is unavailable; and (5) no other persons are better situated to assert the claim. Id. at 132 
(citing Consuipej Party^qf Penna.y., Cqmmqn\walth, 510 Pa. 158, 507 A.2d 323, 329 (1986), abrogated on other grounds by 
*727 Pennsylvanians,Ag.mnst Gambfinji. Ex£a_nsion_Fund, Inc. y. Cqmrqqmyealih, 583 Pa. 275, 877 A.2d 383 (2005)). The 
court explained that llie individual plaintiffs’ claims—that they were deprived of, or would be deprived of, effective 
assistance of counsel—could be addressed in the individual criminal cases. Hence, the deprivations would not go 
unchallenged. Second, the court noted that Flora no longer is the Chief Public Defender, and that the new Chief Public 
Defender could choose to pursue any claims available to the office. Finally, the court noted that the claims could be 
addressed through other channels, most notably tlie annual budgetary process. For these reasons, the court held that Flora 
could not satisfy the test to establish taxpayer standing. 

The court then turned its attention to the individual plaintiffs’ standing and examined whether they had stated a cause of 
action. The court summarized the parties’ arguments, and then, without explanation, declared that “[l]he argument on 
standing merges with the question of whether the amended complaint states a claim upon w'hich relief can be granted.’’ Id at 
133. Accordingly, the court considered the tw'o issues together. 

The court initially directed its attention to the Sixth Amendment, and the circumstances under which a defendant traditionally 
could obtain relief for a violation of the right to counsel. The court noted that, pureuant to Gideon, slates must provide an 
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indigent defendant with an attorney, and that the state must do so at the earliest point at which a defendant has the right to 
have an attorney present. Id, (citing Mpi)tejoj.;._Lpuisi_ana, .156 U.S, 778, 129 S.Ct. 2079, 173 I..Hd.2d 955 (2009)). Hence, if 
a stale does not provide a lawyer to an indigent defendant, the accused may bring a claim of actual denial of counsel. ld_, 
(citiim United Slates v. Cronic . 466 U.S. 648, 649. 104 S.Ct. 2039, 80 L.l-;d.2d 657 (1984)), 

The court next explained that, ner Strickland v. W ashington. 466 U.S. 668. 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), indigent 
defendants are entitled to effective assistance of counsel; if counsel fails in that duty, the remedy is a new trial. To be entitled 
to relief under Strickland, a defendant must demonstrate that his attorney “performed below a standard of objective 
reasonableness and that counsel's performance resulted in actual prejudice to the defendant.” Flora . 103 A.3d at 134 (citing 
Stnckland, 466 U.S. at 687 -88. 104 S.Ct. 2052). Such a claim, the court pointed out, can be brought only after the defcndajit 
has been tried and convicted. In some instances, as the United Stales Supreme Court explained in Cronic, a lawyer’s 
performance falls so far below the conslitulionai baseline that prejudice can be pre.suraed without an objective examination of 
trial counsel’s actual performance. Still, this too may occur only after the defendant has been convicted. Neither decision, 
according to the Commonwealth Court, addressed whether an indigent defendant can seek prospective relief. 

Regarding such a claim, the Commonwealth Court considered tliree cases from other jurisdictions that have recognized a 
prospective cause of action for a violation of the right to counsel: l.uckev v. H arris . 860 l'-2d 1012 (11th Cir. 1988), 
HurrcU Hamng.3i.J9.cw_Yoj-k, 15 N.Y.3d 8, 904 N.Y.S.2d 296, 930 N.E.2d 217 (2010), and Duncan v. M icliiaa n. 284 
Mich.App. 246. 774 N.W,2d 89 (2009). In l,ucke_y, the United States Court of Appeals for the Eleventh Circuit held that class 
action plaintiffs who sought additional funding could proceed v\'itli ilieir lawsuit, because, although they could not prove 
ineffective assistance of counsel in advance of trial, they nonetheless could suffer Jiann as a result of *728 inadequate 
pre-trial representation. The Court of Appeals held that, to proceed, such plaintiffs had to show a likelihood of substantial and 
immediate irreparable injury and the inadequacy of a remedy at law. In H urrell Hairing , the New York Court of Apjacals 
held, inter alia, that Strickland applies only in the post-conviction setting, and is distinguishable from pre-trial claims 
challenging whether states were meeting their “foundational obligation under Gide on” to provide competent legal counsel. 
Hurrell Hairing . 904 N-y-S-2d 296. 930 N.E.2d at 222. Hence, the Court allowed a claim that the criminal defense lawyers 
v'ere so overburdened that no attoniey-client relationship could have existed. In Duncan , the Michigan Court of Appeals 
rejected the view that Strickiaiid provided the exclusive avenue for relief for violations of the right to counsel. It allowed the 
case to proceed in order to permit the plaintiffs to show the “existence of widespread and systemic instances of actual or 
constructive denial of counsel.” Duncan. 774 N.\V.2d at 124. 

The Commonwealth Court found the majority holdings in these cases to be unpersuasive. Instead, it agreed with the dissents 
in li urre ll-Ilarrinu and Dunc an. The dissent in H urrell- H a rrina rejected the premise that systematic underfunding creates a 
Sixth Amendment violation, explaining that “constnictive denial of counsel is a branch from the S trickland tree, with Cronic 
applying only when the appointed attorney’s representation is so egregious that it’s as if [the] defendant had no attorney at 
all.” lluirell llarrinjj, 904 N.Y.S.2d 296, 930 N.H.2d at 229 (I’igott,dissenting). In the H urre l l Harri ng dissent’s view, 
lumping together multiple claims of pretrial ineffective assistance of counsel did not create one unified claim of systematic 
failure. The dissent in Duncan would have found that prejudice is a necessar>' showing in any Sixth Amendment claim, and 
that Strickland provides an adequate remedy for any alleged violations. 

The Commonwealth Court agreed with these dissents, citing lliree reasons. First, the court pointed out tliat the United States 
Supreme Court has never recognized a constructive denial of counsel claim in a civil case seeking prospective relief in the 
form of increased funding for an entire public defender's office. Flora, 103 A.3d at 136. In Strickland, Cronic, and Gideon, 
the defendant sought a new trial for himself, not increased funding for an office. Second, the court explained that, even if a 
claim for funding was cognizable. Appellants failed to satisfy the requisite standard in their amended complaint. Invoking a 
S_irickiand prejudice standard, the court determined that Appellants’ allegations of inadequate representation by the OPD 
attorneys did not create circumstances that are “so likely [to create prejudice] that case-by-case inquiry into prejudice is not 
worth the cost.” Flora- 103 A.3d at 137 (citing Strickland . 466 U.S. at 692, 104 S.Ct. 2052). Similarly, in the Commonwealth 
Court's view. Appellants did not prove that they have suffered or will suffer irreparable harm; rather, they asserted only their 
fear that they might not be repiesenled adequately. This, the court held, was speculation; it was not harm. 

Third, the Commonwealth Court highlighted the United Slates Supreme Court’s pronouncement that the purpose of the right 
to counsel is “simply to ensure that a criminal defendant receives a fair trial.” id^ (quoting Strickland, 466 U.S. at 689. 104 
S.Ct. 2052). Hence, the Commonwealth Court held, because an indigent defendant is not entitled to perfect counsel or a 
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perfect (rial, prejudice cannot be presumed from the circumstances presented in the amended complaint. 

*729 Finally, the court held that mandamus relief is unavailable to Appellants, The court noted that, in order to obtain the 
extraordinary injunctive remedy of inandainiis, a plaintiff first must make a very strong showing that he or she has a clear 
right to relief. Id, at 138 (citation omitted). Because funding is a discretionary act. Appellants could not establish the 
existence of a clear legal right. Further, the court expressed concerns that ordering a county to fund a particular ofllce in a 
certain way could violate the separation of powers doctrine, because the judicial branch generally may not review 
discretionary acts of the other branches of government. Id. 

We granted allocatur to review the following is.sues: 

a. In a matter of first impression, do [Appellants] slate a claim for constructive denial of counsel under the Sixth and 
Fourteenth Amendments to the United States Constitution, and Article I, Section 9 of the Pennsylvania Constitution, 
based on chronic and systemic deficiencies in the operation of Luzerne County’s Office of the Public Defender that 
deprive them and the class they seek to represent of their right to effective assistance of counsel? 

b. Do [Appellantsl stale a claim of mandamus to compel [Appellees] to provide adequate funding for Luzerne County’s 
Office of the Public Defender, as required by the Comnionwealth’s Public Defender Act [16 PaCS 
9960.10-9%0.13]? 

See Flora v. Lu zerne Ctv- — Pa. -- ,118 A.3d 385 (2015) (i.>er curiam).^ 

As noted, the overarching question presented in the first issue is whether there exists a eause of action for injunctive relief 
compelling a county to increase public defender funding in response to prospective claims of right to counsel violations. This 
is a question that this Court has never had occasion to resolve. The parties and amici present .several arguments relevant to 
such a claim. 

Appellants contend that the Commonwealth Court erroneously held that a violation of the right to counsel can be remedied 
only after trial and conviction upon a showing of Strick land prejudice. To the contrary, Appellants assert, there are multiple 
remedies available for violations of the rights guaranteed by the Bill of Rights and the Fourteenth Amendment, including 
injunctive relief. In such circumstances, the plainlifis must show “both denial of a right and the need for an injunction to 
remedy on-going violations." Brief for Appellants at 19 (citing Alic e v. Medrano . 416 U S 802 94 S Ct ^191 40 L Ld'>d 
566 (1974)). 

Appellants first address whether Stric kland is an available remedy for the .specific claims that they have rai.scd. Appellants 
note that Strickland addressed two questions: (I) whether there was a right to effective assistance of counsel; and (2) if so. 
what legal standard governs when that right was violated but the defendant has been convicted and is seeking a new trial. 
Once the Supreme Court answered the first question in the affirmative, it then was required to balance the interest of the 
defendant in receiving effective assistance of counsel (including counsel’s professional discretion in choosing and employing 
trial strategies) against the state’s interest in avoiding retrial of a defendant whose counsel’s ineffectiveness had no material 
elTect on the outcome of the trial. To address the *730 latter circumstance, the Supreme Court established the prejudice 
standard. Consequently, according to Appellants, Strickland applies only in the post-conviction context. In the pre-trial 
context, the state does not have the same intcre.st in avoiding retrial, and St rickla nd has no application. 

Whether the right was violated, and whether the violation should result in a particular remedy, are two separate issues. 
Appellants assert that a violation of the right to counsel can occur at any lime, and, because Stric kland was limited to the 
specific balancing of interests that emerge in the post-conviction context, different remedies must be available. 


Appellants also maintain that Strickland and Gideon create a range of rights that is broader than those that can be vindicated 
solely in post-conviction proceedings. For instance, Appellants point out that a lawyer may fail to file motions, interview 
witnesses, or investigate facts, each of which failures might violate the right to effective representation. Yet, it would be 
difficult, and often impossible, to prove that any such failures caused . Slrickland -typc prejudice, rendering such violations 
forever iiremcdiable. 

Appellants further note that post-conviction remedies apply only to violations that affect the outcome of the uial, and provide 
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no equitable relief for systematic or structural violations of the right to counsel that occur during pretrial proceedings. 
Moreover, Appellants explain, many defendants will suffer a pretrial violation of the right to counsel, but will never file a 
petition for post-conviction relief, cither because they pleaded guilty or because their sentences expired during direct appeal. 
Appellants contend that, without the ability to seek a pretrial remedy, countless violations of the right to counsel due to 
systematic failures in public defender offices will occur and will remain unchallenged. Relying upon I.uekey and Duncan. 
Appellants argue that the inability of a defendant to demonstrate Strickland-type prejudice does not mean that the defendant 
has not suffered hann, which occurs any time the right to counsel is violated. 

Finally, Appellants assert that the averments in their amended complaint establish that the systematic underfunding of the 
OPD resulted in the constructive denial of counsel to them and to the class that they represent. Their averments highlight 
routine failures of counsel, including the inability to meet with clients, investigate defenses, or prepare for trial. In the 
amended complaint. Appellants do not target individual attorneys, nor do they detail .specific instances of such failures. 
Rather, Appellants argue that the chronic underfunding has created systematic constraints on the OPD. which prevent that 
office’s attorneys from providing competent and effective legal representation during the pretrial stages, a deficiency w'iiich, 
they contend, is sufficient to state a claim for prospective injunctive relief. 

Appellants are supported by numerous amici curiae. The United States Department of Justice maintains that a civil claim for 
constiuctive denial of counsel is cognizable under the Sixth Amendment. The Department asserts that a claim for 
constructive denial of counsel is “both legitimate and rooted in U.S. Supreme Court case law.” Aniicii.s Brief for the United 
Stales at 12 (citing Cronic, 466 U.S. at 6.69 -60. 104 S.Ct. 2039). Prospective injunctive relief for such a claim is viable, 
argues the Department: 

(1) when, on a system-wide basis, the traditional markers of representation—such as timely and 
confidential consultation with clients, appropriate investigation, and meaningful adversarial testing of 
the pro.seculion’s case—are absent or *731 significantly compromised; and (2) when subslaiilial 
structural limitations—such as a severe lack of resources, uru'easonably high workloads, or critical 
understaffing of public defender offices—cause that absence or limitation on representation. 

M at II. In the DepailmcnI’s view, wlien the totality of the circumstances indicates a “system-wide problem of 
noiirepresentation,” i.e.. the appointment of counsel is merely cosmetic and the defendant has a lawyer in name only, 
pro.spcctive relief must be available. 

In their amicus brief, the Innocence Network and the Pennsylvania Innocence Project (collectively, “the Innocence Project”) 
argue that underfunding of public defenders’ offices llireatcns the adversaria! truth-determining process. They note that 
inadequate representation is the largest contributor to erroneous convictions. Overburdened attorneys cannot provide the 
representation necessary to ensure that innocent defendants are not convicted in circumstances where competent counsel 
would secure an acquittal. Similarly, attorneys without the lime and resources necessary to provide a meaningful defense all 
loo often negotiate disadvantageous guilty pleas quickly to reduce their caseloads, often encouraging even innocent 
defendants to accept pleas in order to avoid delays in the resolution of cases and to abbreviate pretrial incarceration. Like 
Appellants, the Innocence Project argues that Strickland does not—and was not intended to— address pretrial claims of 
systematic ineffectiveness. Pennsylvania's I’ost Conviction Relief Act (“PCRA”), 42 Pa.C.S. §§ 9.‘S4I-46. also is not a viable 
vehicle to address systematic pretrial failures due to the strict procedural hurdles tliai a defendant seeking relief must 
overcome, including the requirement that the person be sen-ing a sentence not only when relief is sought but throughout the 
sometimes Icngtliy period required to dispose of PCRA claims. See id. (j 9543(a)(1). 

The National Association of Criminal Defense Lawyers and the Pennsylvania Association of Criminal Defense Lawyers 
(collectively, “the Associations”) argue that Appellants adequately have pleaded a claim of constructive denial of counsel in 
their amended complaint. The Associations join Appellants in arguing that Sjrickland cannot remedy prospective civil claims 
of constructive denial of counsel. The Associations maintain that “[t]o suggest that the Sixth Amendment cannot be enforced 
except where deficient representation led to a wrongful conviction both contravenes [United States Supreme Court precedent] 
and demonstrates a misconception of the role of defense counsel in the adversarial criminal justice system.” Amicus Brief for 
the Associations at 15. The Associations assert that such a view "also underestimates the power of the courts to ensure that 
rights are not systematically violated in addition to their important role in affording individualized remedies after a violation 
[has] occurred.” Id 
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Finally, the American Bar Association (“the ABA”) echoes the other amici and Appellants in calling upon this Court to 
recognize a cause of action where the public defender workloads and lack of funding prevent indigent defendants from 
receiving the “actual, non-trivial representation that G_idepn demands.” Amicus Biief for the ABA at 7. Tlie ABA notes that 
“52 years of post- Gideon history and precedent show that individual, retrospective ineffective assistance of counsel claims 
brought after trial cannot address chronic, systemic problems such as those alleged in this case.” id. The ABA argues that 
Slri cklan d-tvne post-conviction relief not only would fail to remedy the civil claims asseiled by Appellants, but also would 
fail to hold a *732 public defender’.s oiBcc or the funding county to account for non-compliance with Gideon. Strjcklaiid can 
provide a remedy only to one person at a time. Such sporadic, piecemeal lulings are unlikely to compel public defender’s 
offices to make necessary changes, or to induce counties to provide the resources necessary to provide meaningful legal 
representation to indigent defendants. 

Appellees respond that the Sixth Amendment is not as broad as Appellants portray it to be. They maintain that a state violates 
the right to effective assistance of counsel only by interfering “in certain ways witli the ability of counsel to make 
independent decisions about how to conduct the defense." Brief for Appellees at 19 (citing Strickland. 466 U.S, at 686, 104 
S.Ci. 2052). An indigent defendant can make a pretrial attack on the effectiveness of his altomey only if he or she 
demonstrates prejudice so obvious and substantial that it amounts to a constructive denial of counsel. Id. at 20 (citation 
omilled). 

Regarding Appellants' specific claims, Appellees point out tliat Appellants have not alleged in any way that they were 
deprived of counsel. To the contrary. Appellants Kuren and Allabaugli bolli have been assigned counsel by the OPD. Their 
respective attorneys have entered appearances and filed discoveiy motions. Furthermore, Appellants cannot direct this 
Court’s attention to any particular action by their lawyers that amounts to ineffective a.ssistancc. Rather, Appellants expressed 
dissatisfaction with the attorneys assigned to them, and “believed” that counsel ultimately would not devote enough attention 
to their cases. Appellees contend (hat these claims are conjectural and fall short of establishing constmetive denial of counsel. 
Appellants frame their pleadings in leims of what they believe might happen, or as presumptions amounting to nothing more 
than generalized allegations, rather than concrete claims upon which relief can be granted. 

Appellees also argue that Appellants’ claims are not ripe for review. Appellees do not contend that a civil cause of action for 
prospective relief is never cognizable. Rather, Appellees argue that the United Slates Supreme Court’s decision in O'Shea 
provides the test (hat Appellants must satisfy; to wit, a plaintiff seeking prospective relief must demonstrate "the likelihood of 
substantial and immediate iireparabie injury and inadequacies of legal remedies.” O.'Shca, 414 U.S. at 502, 94 S.Ct. 669, 
Appellees urge us to conclude that Appellants’ claims are too speculative to satisfy this test. The only lime (hat Appellants, or 
anyone else in the class, were deprived of the right to counsel was when Flora, himself, rejected indigent applicants for 
representation. To dale, as no deprivations have occurred by virtue of the Appellees' actions or decisions, and because 
Appellants have not pleaded any facts that are more than speculative, Appellants’ claim.s are not ripe for review.' 


II. Discussion 

Wc begin, as we must, with the parameters and purposes of the right to counsel protected by the Sixth Amendment to the 
United Slates Constitution.'’ The Amendment *733 guarantees that, “[i]n all criminal prosecutions.” an accused shall enjoy 
the right “to have the assistance of counsel for his defence.” U.S. Const., Amend. VI. “No one doubts the fundamental 

character” of the right. Luis_\’. United Sta tes. -U.S.-. 136 S.Cl. 1083. 1088. 194 L.Ed.2d 256 (2016). The right to 

counsel "is one of the .safeguards of liic Sixth Amendment deemed necessary to (ejnsure fundamental human rights of life 
and liberty,” and sei-vcs as one of the “essential barriers against arbitrary or unjust deprivation of human rights.” Johnson_y, 
Zerbsi, 304 U.S. 458.462, 58 S.Cl. 1019, 82 L.Fd. 1461 (1938). “The Sixth Amendment stands as a constant admonition that 
if the constitutional safeguards it provides be lost, justice will not 'still be done.’ ” Id. (citing Palko v. Co nnecticut. 302 U.S. 
319,325, 58 S.Cl. 149. 82 L.lid. 288 (1937)). ... 

Ml i^i"The essence of this right... is the opportunity for a defendant to consult with an attorney and to have him investigate the 
case and prepare a defense for trial.” Mich igan v. Harvey. 494 U.S. 344, 348. 110 S.Cl. 1176, 108 l..I-:d.2d 293 (1990) 
(citations omitted). “[OJnee the adversary judicial process has been initialed, the Sixth Amendment guarantees a defendant 
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the right to have counsel present at all ’criticar stages of the criminal proceedings." Mo nteio . 556 U.S. at 786. 129 S.Ci. 2079 
(citing United Stat es v . W ade. 388 U.S. 218, 227 28, 87 S.Ct. 1926. 18 I..Hd.2d 1149 (1967); Po well v. A labaina. 287 U.S. 
45, 57, 53 S.Cl. 55, 77 L.Ed. 158 (1932)), .. 

[T]he Court has also recognized that the assistance of counsel cannot be limited to participation in a trial; to deprive a 
person of counsel during the period prior to trial may be more damaging than denial of counsel during the trial 
Itself. Recognizing that the right to the assistance of counsel is shaped by the need for the assistance of counsel, [the Court 
has] found that the right attaches at earlier, “critical” stages in the criminal justice process “where the results might well 
settle the accused's fate and reduce the trial itself to a mere formality.” Unit ed States v. Wade. 388 U.S. 218. 224, 87 S.Ct. 
1926, 18 L.Hd.2d 1149 (1967) (quoted in United State s v, Gouveia . 467 U.S. 180, !89,’i'04 S.Ct. 2292, 81 L.Ed.2d 146 
(1984)). See , c.g. . Cojeman y,_Alabama, 399 U.S, I, 90 S.Cl. 1999, 26 L.Ed.2d 387 (1970); Hamilton.v. Alabama, 368 
U.S. 52, 82 S.Ct. 157, 7 L.Ed.2d 114 (1961); White v. Mar>-la nd. 373 U.S. 59, 83 S.Cl. 1050, 10 L.Ed.2d 193’ (1963); 
E.scobedpy. IHinois, 378 U.S. 478, 84 S.Ct. 175^ 12 L.Ed.2d 977 (1964); Kirbv v. Illinois. 406 U.S. 682. 92 S.Ct. 1877, 
32 I..Kd.2d 411 (1972). And, "[wjliatever else it may mean, tlie right to counsel granted by the Sixth and Fouileentli 
Amendments means at least that a person is entitled to the help of a lawyer at or after the time that judicial proceedings 
have been initialed against him ,..." G rewer v. William s. 430 U.S. 387, 398. 97 S.Ct. 1232, 51 L.Ed.2d 424 (1977). This is 
because, after the initiation of adversaiy' criminal proceedings, “ ‘the government has committed itself to prosecute, and ... 
the adverse positions of government and defendant have solidified. It is then that a defendant finds himself faced with the 
prosecutorial forces of organized society, and immersed in the intricacies of substantive and procedural criminal law'.’ ” 
Gouveia. supi<i (quoting Kirbv v. Illinois, supra). 

Maine .> 2 _MpRhp.n. 474 U.S. 159, 170, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985) (citations modified; emphasis added). The 
denial of the right at any stage constitutes a structural defect that must be remedied, because any such error "affeefts] the 
framework within which the trial proceeds.” *734 United States v. Uonzalez -Loncz, 548 U.S. 140, 148, 126 S.Cl. 2557, 165 
L.Ed.2d 409 (2006) (citations omitted). 

Writing for the United Slates Supreme Court in Johnson, Justice Hugo Black explained the significance of the right to 
counsel; 

[The right to counsel] embodies a realistic recognition of the obvious truth that the average defendant does not have the 
professional legal skill to protect himself when brought before a tribunal w'ilh power to lake his life or liberty, wherein the 
prosecution is presented by experienced and learned counsel. That which is simple, orderly, and necessary to the lawyer [ ] 
to the untrained layman [ ] may appear inlricale, complex, and mysterious. Consistently w'ith (he w-i.se policy of the Sixth 
Amendment and oOier parts of our fundamental charter, this Court has pointed to ‘* * * the humane policy of modem 
criminal law * * *’ which now provides that a defendant * if he be poor, * * * may have counsel furnished to him by 
tlic state, * * * not inlrequently * ’* * more able than the attorney I'or the state.' 

The •* * » right to be heard w'ould be. in many cases, of little avail if it did not comprehend the right to be heard by 
counsel. Even the intelligent and educated layman has small and sometimes no skill in the science of law. If charged with 
crime, he is incapable, generally, of determining for himself whether the indictment is good or bad. He is unfamiliar w'ith 
the rules of evidence. Left without the aid of counsel he may be pul on trial without a proper charge, and convicted upon 
incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both the skill and knowledge 
adequately to prepare his defence, even though he have a perfect one. He requires the guiding hand of counsel at every step 
in the proceedings against him. 

Johnson. 304 U.S. at 462 63, 58 S.Ct. 1019 (citing Powe ll, 287 U.S. at 69, 53 S.Cl. 55) (some footnotes omitted). As .lustice 
Black noted, the benefits of the Sixth Amendment right to counsel extended at the time only to those charged in federal court. 
ldAH463. 58 S.Ct. 1019. 

The Sixth Amendment right to counsel remained limited to federal proceedings for another twenty-five years, until the Court 
issued its watershed decision in Gideo n. The Stale of Florida charged Clarence Earl Gideon with entering into a poolroom 
with the intent to commit a misdemeanor, a crime that Florida law graded as a felony. Gideon, 372 U.S. at 336 37, 83 S.Ct. 
792. Indigent, Gideon asked the trial court to appoint a lawyer to represent him. The trial court informed Gideon that Florida 
law at the time required a court to appoint counsel only when the defendant was facing a capital offense, and accordingly 
denied his request. Id at 337, 83 S.Cl. 792. 
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Gideon represented himself, performing (by the Supreme Court's account) well for a layperson. Despite his efforts, Gideon 
was convicted and sentenced to five years in prison. Gideon appealed his conviction to the Florida Supreme Court, 
maintaining at all times that the Sixth Amendment required the slate court to appoint an attorney to represent him in the state 
criminal proceeding. At the lime that the Florida Supreme Court considered Gideon’s case, the United States Supreme 
Court's decision in Bclts_y,_Brady, 316 U.S. 455, 62 S.Cl. 1252. 86 L.Ed. 1595 (1942), was the controlling precedent. In 
Beus, relying exclusively upon the Due Process Clause of the Fourteenth Amendment, a sharply divided Court held that the 
right to coun-sel was not so fundamental that it must be extended to the states, and that stale *735 court.s did not necessarily 
violate due process by refusing to appoint counsel to indigent defendants facing felony charges. Betts, 316 U.S. at 462, 473. 
62 S.Ct. 1252. Presumably reiving upon Betts , the Florida Supreme Court denied Gideon relief in an order with no opinion. 
Gideon, 372 U.S. at 337, 83 S.Cl. 792. 

The United States Supreme Court granted Gideon’s petition for writ of certiorari, noting that B_cUs “has been a continuing 
source of controversy," and directing the parties to address the question of whether Bells should be reconsidered. Gideon. 
372 U.S. at 338, 83 S.Ct. 792. Ultimately, the Court overruled Betts, holding that, when Betts was decided, there was “ample 
precedent for acknowledging that those guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 
from federal abridgment are equally protected against slate invasion by the Due Process Clause of the Fourteenth 
Amendment.’’ Id., at 341,83 S.Cl. 792. The Court firmly rejected the Betts Court's exclusion of the Sixth Amendment right to 
counsel from tho.se rights that must be recognized by both federal and slate courts. 

Expounding upon the fundamental nature of the right to counsel, the Court explained as follows: 

rea.son and rellcction require us to recognize that in our adversary system of criminal ju.stice, any 
person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is 
provided for him. This seems to us to be an obvious truth. Govcniments, both state and federal, quite 
properly spend vast sums of money to establish machinery to try defendants accused of crime. Lawyers 
to prosecute are e\'erywhere deemed essentia! to protect (he publichs interest in an orderly society. 

Similarly, there are few defendants charged with crime, few indeed, who fail to hire the best lawyers 
they can to prepare and present their defenses. That government hires lawyers to prosecute and 
defendants who have money hire lawyers to defend are the strongest indications of the wide—spread 
belief that lawyers in criminal cases are necessities, not luxuries. The right of one charged with crime 
to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in 
ours. From the very beginning, our slate and national constitutions and laws have laid great empliasis 
on procedural and substantive safeguards designed to assure fair trials before impartial tribunals in 
which every defendant stands equal before the law. This noble ideal cannot be realized if the poor man 
charged with crime has to face Itis accusers without a lawyer to assist him. 

Id. at 344, 83 S.Ct. 792.1-Iolding that the Sixth Amendinenl right to counsel is obligatory upon the stales, the Court directed 
states to provide lawyers for indigent criminal defendants. 

It is clear that, by operating the OPD, Luzerne County facially has attempted to comply with Gideon's mandate. The question 
in this case goes beyond facial compliance. This Court must decide whether the mere existence of a public defender’s olTIcc 
and the assignment of atiomeys by that office are sufllcicnt to satisfy Gideon . The answer is obvious; Gideon's clear 
command to slate courts would be a dead letter if slale.s— or the counties that comprise them—need only go through the 
motions. The Court’s eloquent descriptions in .lohnson and Gkicon of the essential nature of the right to a lawyer would ring 
hollow, and would amount to empty rhetoric, if appointment of counsel for indigent defendants is but a mere formality. It is 
the defense itself, not the lawyers as such, that *736 animates GkLepn’s mandate. If the latter cannot provide the former, the 
promise of the Sixth Amendment is broken. 

No other guarantee in the Bill of Rights that affects the criminal justice sy.stein parallels the nght to counsel in its 
universality. That is not to say that other rights arc less critical to our .system of limited government and ordered liberty. For 
instance, violations of the Fourth Amendment may result in suppression of evidence, while another provision of the Sixth 
Amendment requires that defendants be brought to trial in a speedy manner, and the Eighth Aracndincnl ensures that 
convicted defendants are not subject to cruel and unusual punishment. Even so, these latter provisions arc not implicated in 
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every criminal case. By conlrasl, the right lo counsel plays a significant role in e\'cry single case. What is more, it is relevant 
at almost eveiy stage of every criminal case. In Crpnic, the Supreme Court recognized this unique pervasiveness of the riglit 
to counsel, emphasizing that ’‘[ojf all the rights that an accused person has, the right lo be represented by counsel is by far the 
most per\'asivef,] for it affects his ability to assert any other rights he may have.” Cion ic, 466 U.S. at 654, 104 S.Ct. 2039 
(quoting Walter Schaefer’s 'Tedcralism and State Criminal Procedure," 70 Harv.L.Rev. 1, S (1956)). 

The Crpnic Court further explained why the right to counsel cannot be treated as a rote fonnality: 

The special value of the right lo the assistance of counsel explains why [i]t has long been recognized that the right to 
counsel is the right to effective assistance of counsel. McMann v. Richardson. 397 U.S. 759, 771 n.14. 90 S.Ct. 1441, 25 
L.Ed.2d 763 (1970). The text of the Sixth Amendment itself suggests as much. The Ajnendment requires not merely the 
pro%'ision of counsel to the accused, but “Assistance,” which is to be "for his defence.” Thus, “the core puipose of the 
counsel guarantee was to assure ‘Assistance’ at trial, when the accused was confronted with both the intricacies of the law 
and the advocacy of the public prosecutor.’’ United S lates v. A.sh, 4!3 U.S. 300, 309, 93 S.Ct. 2568, 37 l,.Ed.2d 619 
(1973). If no actual “Assistance” “for” the accused’s “defence’’ is provided, then the constitutional guarantee lias been 
violated. To hold otherwise 

“could convert the appointment of counsel into a sham and nothing more than a formal compliance with the 
Constitution’s requirement that an accused be given the assLstance of counsel. The Constitution’s guarantee of assistance 
of counsel cannot be satisfied by mere formal appointment.” Aver y v. Alab ama. 308 U.S. 444, 446, 60 S.Ct. 321. 84 
l-.Ed- 377 (1940) (footnote omitted). 

Id. at 654-55. 104 S.Ct. 2039 (footnote omitted; citations modified). 

The cnix of Appellants’ argument is that the inadequate iunding created a system in Luzerne County where the OPD 
attorneys, even when assigned and appearing in court, are so handicapped in the time and resources that they can dedicate lo 
each defendant that their presence amounts to a mere formality. In other words, as currently funded, the OPD is 
systematically incapable of providing constitutionally adequate representation such that the indigent defendants who receive 
the OPD’s services effectively are denied coun.sel. Appellants make no individual claims of ineffective assistance of counsel. 
RaOier, Appellants challenge the system itself. 

In Cronm. the Supreme Court delineated two types of denial of counsel, actual and constructive. The Court explained: 

Most obvious, of course, is the complete denial of counsel. The presumption that *737 counsel’s assistance is essentia! 
requires us to conclude that a trial is unfair if the accused is denied counsel at a critical stage of his trial. Similarly, if 
counsel entirely fails to subject tlie prosecution’s case lo meaningful adversarial testing, then there has been a denial of 
Sixth Amendment rights that makes the adversary process itself presumptively unreliable .... 

Circumstances of that magnitude may be present on some occasions when although counsel is available to assist the 
accused during trial, the likelihood that any lawyer, even a fully competent one, could provide effective assistance is so 
small that a presumption of prejudice is appropriate without inquiry into the actual conduct of the trial. 

Id, at 659-60, 104 S.Ct. 2039 (footnote and citations omitted). 

From these precedents, certain unmistakable and undisputed principles emerge. The riglil lo counsel is fundamental, 
pervasive, and necessary to protect a defendant's right to a fair trial. Tlie appointment of an attorney to represent an indigent 
defendant caimol be relegated to a mere formality. Counsel can be denied either actually or constructively. Those precepts are 
not controversial, and they provide the necessary backdrop for our decision. 

Appellants allege that tlie circumstances in Luzerne County amount to a constructive denial of counsel- Although Cronic 
recognized such a denial as a constitutional violation, the circumstances in that case were markedly different than those 
prc.sent in the case at bar. Cronic addressed a post-conviction claim, and focused upon whether a post-conviction petitioner 
must demonstrate prejudice after being constructively denied counsel. The Cronic Court did not address whether constructive 
denial of counsel claims could be biought prospectively in a civil suit, nor did it address whether injunctive relief was a 
viable remedy for such a deprivation. Thus, Cronic's value to Appellants Ls limited. Because this Court also has never 
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addressed the viability of such claims, we turn our focus to the leading cases from jurisdictions that have done so. cases upon 
which the parlies and the lower courts have relied. 

In I.uckey, a class claiming to represent indigent criminal defendants who had been charged witli crimes or who would be 
charged in the future with crimes filed a section 1983 action against the governor of Georgia and other state officials alleging 
that: 

systemic deficiencies including inadequate resources, delays in the appointment of counsel, pressure 
on attorneys to hurry their clients’ case to trial or to enter a guilty plea, and inadequate supen'ision in 
the Georgia indigent criminal defense system deny indigent criminal defendants their Sixth 
Amendment right to counsel, their due process rights under the fourteenth Amendment, their right to 
bail under the Eighth and Fourteenth Amendincnis and equal protection of the laws guaranteed by the 
Fourteenth Amendment. 

Luckey, 860 F.2d at 1013 (capitalization modified), fhe United States District Court for the Northern District of Georgia 
dismissed the suit and held that iJie class failed in its complaint to slate a claim for which relief could be granted, icL The 
Court of Appeals for the Eleventh Circuit reversed. 

The Court of Appeals first ruled that the suit was not barred by the Eleventh Amendment. The Court of Appeals then held 
that the class had stated a cognizable claim. The District Court had ruled that, in order to obtain prospective, injunctive relief, 
the class plaintiffs had to prove the *738 inevitability of constitutionally ineffective assistance by appointed counsel. Id, at 
1016 -17. The Court of Appeals overturned this ruling, explicitly rejecling as “inappropriate” the notion that Stricklaiid is the 
governing standard in a civil suit seeking prospective relief The Court of Appeals elaborated as follows: 

The Sixth Amendment protects rights that do not affect the outcome of a trial. Thus, deficiencies that do not meet the 
“ineffectiveness” standard may noneiheiess violate a defendant’s rights under the Sixth Amendment. In the post-trial 
context, such errors may be deemed harmless because they did not affect the outcome of the trial. Whether an accused has 
been prejudiced by the denial of a right is an issue that relates to relief- whether the defendant is entitled to have his or her 
conviction overturned—rather than to the question of whether such a right exists and can be protected prospectively. 

* * * 

Where a party seeks to overturn his or her conviction, powerful considci aiions warrant granting this relief only where the 
defendant has been prejudiced. The Strick land Couit noted the following factors in favor of deferential scrutiny of a 
counsel’s performance in the post-trial context: concerns for finality, concern iJial extensive post-trial burdens would 
discourage counsel from accepting cases, and concern for the independence of counsel. (Str ickland. 466 U.S. at 690, 104 
S.Ct. 2052], These considerations do not apply when only prospective relief is sought. 

Id; at 1017 (capitalization modified; citations omiited). 

The Court of Appeals then noted that prospective relief differs from post-conviction relief in that the former seeks to prevent 
future harm, while the latter is an attempt to remedy an existing harm. The Court of Appeals held that, for prospective claims 
of constitutional violations, the class plainliiTs’ burden is to demonstrate “the likelihood of substantial and immediate 
irreparable injury, and the inadequacy of remedies at law.” Luckey, 860 F.2d at 1017 (quoting O'Shea . 414 U.S. at 502, 94 
S.Ct. 669). "[Wjithoul passing on the merits of [the allegations in the suit],” the Court of Appeals concluded that those 
allegations, as set forth above, were sufficient to stale a claim upon which relief could be granted. Id. at 1018. 

In .Dunctm, the Court of Appeals of Michigan addressed a similar set of circumstances. There, the couil confronted the 
question of whether "the named plaintiffs, along with members of the certified class, present and future indigent 
defendants subject to felony prosecutions, ... have been, are being, and will be denied their state and federal constitutional 
rights to counsel and the effective a.ssislance of counsel.” due to the “inadequate funding and lack of fiscal and administrative 
oversight.” Duncan, 774 N.W.2d at 97. In a "highly detailed complaint,” the class alleged that the indigent defense systems in 
several Michigan counties were "underfunded, poorly administered, and [did] not ensure Oial the participating defense 
attorneys have the necessary tools, lime, and qualifications to adequately represent indigent defendants and to pul the cases 
prc.scnted by prosecutors to the crucible of meaningful adversarial testing.” Jd. at 99. The class aven-ed that the system, as it 
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existed at the lime of the complaml, was deficient in, iincr alia: client eligibility standards; attorney hiring; attorney training; 
conflict of interest guidelines; and independence Irom the pro.sccution and judiciary. These deficiencies, the class asserted, 
resulted in wrongful convictions, longer terms of incarceration, guilty pleas *739 lacking in evidentiary foundations, 
unprepared counsel at hearings and trials, and introduction of evidence that should have been suppressed or ruled 
inadmissible had counsel had the time and resources to prepare and file pretrial motions. ld_. 

Additionally, the class set forth various specific instances in which appointed counsel failed adequately to represent members 
of the class during their criminal cases. For instance, the class noted that counsel met with clients for the first time minutes 
before preliminary hearings commenced; advised clients to waive hearings and rights witliout full, confidential discussions of 
the consequences of such decisions; failed to provide police reports and other discovery materials to the client; and neglected 
to discuss the nature and factual support—or lack thereof- -of the charges against the client. The class sought relief under 
■section 1983 and declaratory and injunctive remedies under the Michigan Constitution. Id, at 99-100. 

After examining the right to counsel, including the right to effective assistance of counsel and the various stages during a 
criminal case at which the right attaches, the Court of Appeals considered the justiciability of the claims raised by the class.' 
Regarding injunctive relief, the court employed the same lest utilized by the Imckcy Court, requiring a patty seeking such 
relief to demonstrate the danger of irreparable and immediate injury with no other available remedy at law, I)uncan. 774 
N.\V.2d at 119 (citing Pontiac Fire riuht ers Union Loca l 3 76 v. City of Pontiac. 482 Mich. 1, 753 N.W.2d 595 (2008)). The 
Court of Appeals ultimately held that, in order for the class to succeed on the merits, the class "must prove widc.spread and 
systemic constitutional violations that are actual or imminent, constituting the harm necessaiy' to cstabli.sh justiciability," Id. 
at 121. The court then explained that, in assessing "justiciable harm," the focus must be on the allegations in the complaint. 
_ld^ at 123. To establish this category of harm, the court held, a class seeking prospective relief for widespread constitutional 
violations must demonslrale that court-appointed counsel’s representation does not meet "an objective standard of 
reasonableness” and produces "an unreliable verdict or unfair trial, when a criminal defendant is actually or constructively 
denied the assistance of counsel altogether at a critical stage in the proceedings, or when counsel’s performance is deficient 
under circiim.slanccs in which prejudice would be presumed in a typical criminal ca.se." Id, at 123. The Court of Appeals 
continued: 


We further hold that injury or harm is shown when court-appointed counsel’s performance or 
representation is deficient relative to a critical stage in the proceedings and, absent a showing that it 
affected the reliability of the verdict, the deficient perfonnance results in a deiiimcnt to a criminal 
defendant that is relevant and meaningful in some fashion, e.g. unwarranted pretrial detention. Finally, 
we hold tltat, when it is shown that court-appointed counsels’ representation fails below an objective 
standard of reasonableness with respect to a critical stage in the proceedings, there has been an 
invasion of a legally protected interest and harm occurs. Plaintiffs must additionally show that 
instances of deficient performance and denial of counsel are widespread and systemic and that they arc 
caused by weaknesses and problems in the court-appointed, indigent defense systems employed by [the 
*740 counties], which are attributable to and ultimately caused by the [counties’] constitutional 
failures- If the aggregate of harm reaches such a level as to be pervasive and persistent (widespread and 
systemic), the case is justiciable and declaratory relief is appropriate, as well as injunctive relief to 
preclude future harm and constitutional violations that can reasonably be deemed imminent in light of 
the existing aggregate of harm. 

Id., at 123 -24 (footnote and citation omitted). 

The .Duncan court acknowledged that these standards were varied and wide-ranging, but reasoned that they must be so in 
order to meet the numerous potential challenges that may arise when claims of “sy.stemic" and “widespread" constitutional 
violations are leveled. The Court of Appeals further recognized that these standards create a hefty burden for classes to 
satisfy and tliat trial courts in the first instance will have to delennine the parainetens of the terms “widespread" and 
"systemic.” Nonetheless, the class’ averments alleged a real, not hypothetical, harm that warranted pennission for the lawsuit 
to proceed. Id., at 124. 

The C'ourt of Appeals then rejected the argument that class plaintiffs could find a remedy at law m Strickland. Relying upon 
Ijickey; and other court slate decisions that also have rejected die application of Strickland to this type of case, as well as the 
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presumption ofprcjudicc established by the Cronic Court, the Court of Appeals explained that the Stricklaud rubric simply is 
too rigid to address the “many shapes and forms" that harm resulting from a violation of the right to counsel can lake. The 
court noted that when Strickland—type prejudice results, justiciable hami certainly has occurred. However, harm also may 
occur when “there arc instances of deficient performance by counsel at critical stages in the criminal proceedings that are 
detrimental to an indigent defendant in some relevant and meaningftil fashion, even without neatly wrapping tlie justiciable 
harm around a verdict and trial.” Duncan. 774 N.W,2d at 127. Examples of such harm include uimecessarily prolonged 
detention before trial or plea, failure to file potentially meritorious motions, and the entry of guilty pleas lacking a factual 
basis. 

The court then reviewed the allegations of the complaint and held that the class had sufficiently pleaded facts that, if tiuc, 
justified allowing the cause of action to proceed, regardless of whether the class ultimately could prove its claims at trial.' 

In the case sub jiiclice, the Commonwealth Court found the Duiican dissent persuasive. That dissent vehemently disagreed 
with the majority’s analysis, accusing the majority of simply reformulating Strickland to create a prospective cause of *741 
action while simultaneously disavowing S_lric.kland‘s relevance. Duncan . 774 N.W.2d at 174 (Whiibeck, J., dissenting). The 
dissent would have required .satisfaction of the S_trickland formula, including the traditional proof of actual prejudice, because 
prejudice “is an essential element of any Sixth Amendment violation.” IcL Because the class in the case could not allege 
traditional prejudice prospectively, the dissent would have held that the class did not slate a justiciable cause of action. 

In Hurr ell li arring, the Court of Appeals of New York noted that, at the time the case commenced. New York delegated to 
the counties the duty to comply with Gi deon. Htirrell-H airing. 904 N.Y.S.2d 296, 930 N.E.2d at 219. The class plaintilTs 
alleged that the delegation to the counties of the duty to provide indigent defendants with counsel was a “costly, largely 
unfunded and politically unpopular mandate” that “has functioned to depri\'C [indigent defendants] of constitutionally and 
statutorily guaranteed representational rights.” jd. The plaintiffs sought declaratory and injunctive relief; tiiey did not seek 
individual relief in their re.spcciivc criminal cases. The defendants sought dismissal of the action, claiming that the suit was 
non-justiciablc. The trial court denied the motion, but the intermediate appellate court reversed the trial court's order, and 
ruled that a violation of the right to counsel could not be vindicated in a civil proceeding seeking increased lunding from 
county officials. The appellate court held that the only means to .seek redress for an alleged violation of the right to counsel 
was in case-by-case post-conviction petitions. Id, 904 N.Y.S.2d 296. 930 N.E.2d at 219-20. 

The New York Court of Appeals reversed the intermediate appellate court’s decision. Before the high court, the defendants 
maintained their argument that the cause of action was not justiciable because: (1) claims for ineffective a.ssistance of coiin.sel 
are only cognizable when seeking relief from a criminal conviction, not before trial; and (2) claims for funding touch upon a 
legislative function, i.e.. how funds are allocated, an area upon which courts should not intrude. The Court of Appeals 
rejected both of these arguments. 

Finst, tlie Court of Appeals acknowledged tliat a Stnckland-based argument had “a measure of merit.” Id^904 N.Y.S.2d 296. 
930 N.E.2d at 221. However, the court ultimately rejected the argument, holding that Strickland's approach “i.s expressly 
premised on the supposition that the fundamental underlying right to representation under GJdcoii has been enabled by the 
State in a manner that would justify the presumption that the standard of objective reasonableness will ordinarily be 
satisfied.” id. 904 N.Y.S.2d 2 96. 930 N.E.2d at 221. The Court of Appeals explained that the crux of a prospective cause of 
action is not rooted in whether counsel, individually or systematically, arc ineffective under Stri ckland , but “rather [in] 
whether the Slate has met its foundational obligation under Gideon to provide legal representation.” Id, 904 N.Y.S.2d 296, 
930 N.E.2d at 222. 

Because the plaintiffs’ claims were not predicated exclusively upon the performance-prejudice standard, the court explained, 
those claims, lo be cognizable, must be based upon more than alleged deprivation of meaningful and effective representation. 
The Court of Appeals examined the pleadings, and, viewing the averments in plaintiffs’ favor, mlcd that the plaintiffs had 
advanced more than mere allegations of deficient performance. The plaintiffs claimed that half of the class members named 
in the complaint did not have counsel assigned to them for their preliminary arraignments, and most of them were 
incarcerated because their bail *742 was greater than they could afford. Those who were assigned counsel alleged that their 
attorneys were unavailable to them, sometimes for months; that those lawyers waived tlie accused's cotistiluiional rights 
without consultation; and that coun.scl served only “as conduits for plea offers, some of which purportedly were highly 
unfavorable.” Id, Attorneys frequently missed court hearing.s, and were unprepared wlicn they did appear: 
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Actu<al rcprescnlalion assumes a ccitain basic represenlauonal relationship. Tlie allegations here, 
however, raise serious que.stions as to whether any such relationship may be really said to have existed 
between many of the plaintiffs and their putative attorneys and ciiiniilatively may be understood to 
raise the distinct possibility that merely nominal attorney-client pairings occur in the subject counties 
with a fair degree of regularity, allegedly because of inadequate funding and staffing of indigent 
defense prowders. 

Id. 904 N.Y.S.2d 296, 930 N.II.2d at 224. These allegations, the Court of Appeals held, went well beyond routine claims of 
ineffective assistance of counsel, and slated "a claim for constructive denial of the right to counsel by reason of insufficient 
compliance with the constitutional mandate of Gi deon. ” Id^904 N.Y.S.2d 296.930 N.fi.2d at 225. 

Addressing the argument that Strickland provides the only avenue for relief, the Court of Appeals responded as follows: 

Collateral prcconviclion claims seeking prospective relief for absolute, core denials of the right to the 
assistance of counsel cannot be understood to be incompatible with Suickjaiid. These are not the sort 
of contextually sensitive claims that are typically involved when ineffectiveness is alleged. The basic, 
unadorned question presented by such claims where, as here, the [criminal defendants] are poor, is 
whether the Stale has met its obligation to provide counsel, not whether under all the circumstances 
coun.sel’s performance was inadequate or prejudicial. Indeed, in cases of outright denial of the right to 
coun.sel prejudice is presumed. 

Id^ The Court of Appeals conceded that some of the claims raised in (his context have in the past been litigated under the 
Strickland paradigm, but held that “it does not follow from this circumstance that they are not cognizable apart from the 
post[-]conviclion context.’’ Icl. “Given the simplicity and autonomy of a claim for nonrepresenlatioii, as opposed to one truly 
involving the adequacy of an attorney’s performance, llierc is no reason ... why such a claim cannot or should not be brought 
without the context of a completed prosecution.” Id. 904 N.Y.S.2d 296, 930 N.Ii.2d at 225-26. 

Finally, the Court of Appeals rejected the argument that a claim for increased funding is not justiciable; 

\¥c have consistently iield that enforcement of a clear constitutional or statutory mandate is the proper 
work of the courts, and it would be odd if we made an exception in the case of a mandate as 
well-established and essential to our institutional integrity as the one requiring the State to provide 
legal representation to indigent criminal defendants at all critical stages of the proceedings against 
them. 

Id, 904 N.Y.S.2d 296. 930 N.l-;.2d at 227. 


Like the dissent in Dimcaji, the dissent in Htirreli Marring would not have recognized a cau.se of action for prospective relief. 
HurroU-Harring. 904 N.Y.S.2d 296, 930 N.E.2d at 228 (Pigott, ,1., dissenting). In the dissent’s view, the constructive denial 
claim that the majority recognized “is nothing more than an ineffective assistance *743 of counsel claim under another 
name.” Jd. The HiirrcH-l-Iamiig dissent agreed with the majority that Strickland was inapplicable, but W'ould nonetheless 
have declined to recognize a constructive denial claim premised upon Cronic's presumed prejudice rationale. Such a claim, 
according to the dissent, was merely Stnckiand stripped of the prejudice ijrong, and it, too, generally should be restricted to 
individual claims of deficient stewardship. Ilurrcll-llarrinu. 904 N.Y.S.2d 296, 930 N.E.2d at 229 (Pigott. J., dissenting). 
Interestingly, the di.sscnt did not opine that systemic constructive denial of counsel claims can never be cognizable. The 
dissent merely would have held that the plaintiffs’ allegations did not rise to the level that would justify such a claim. 

Unlike the Commonwealth Court, wc find the majorities’ reasoning in I.uckcy, Duncan, and flurrcll Harriiig to be 
persuasive, and indeed, compelling. We now hold that there is a cognizable cause of action whereby a class of indigent 
defendants may seek relief for a widespread, systematic and constructive denial of coun.sel when alleged deficiencies in 
funding and resources provided by the county deny indigent defendants (heir constitutional right to counsel- The 
consequences of holding otherwise would be untenable, and would be fundamentally irreconcilable with the United Slates 
Supreme Coiiri’.s pronouncements on the role of the right to counsel in our system of justice. 
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Arguments to the contrary notwithstanding, Strickland does not limit claims asseiling Sixth Amendment violations to the 
po.sl-conviction context- The Strickland Court did not hold that post-conviction prejudice is a prerequisite for invocation of 
the right to counsel. Rather, prejudice in the post-conviction context largely is assessed by balancing the defendant's right to 
elTective assistance of counsel against the state’s interest in avoiding the burden of retrial where the ineffective assistance of 
counsel did not affect the outcome of the trial. Violations of the right to counsel can occur in many dilferent ways, and 
remedies for such violations arc not limited solely to circumstances where prejudice can be proven. Only the remedy of a new 
trial requires a showing of prejudice. 

There is ample reason for considering Sixth Amendment violations in this manner. Because the right to a lawyer occupies a 
unique station in our system of justice, we must recognize that harm necessarily inheres in the deprivation of counsel, 
including at the earlier stages of a criminal case. The right to counsel is as important in the initial stages of a criminal case as 
it is at trial. To remedy only deprivations of the latter would foster subversion of the right as soon as it has attached. As the 
Court of Appeals of Michigan slated in Duncan , “there are instances of deficient performance at critical stages in the criminal 
proceedings that are detrimental to an indigent defendant in some relevant and meaningful fashion, even without neatly 
wrapping the justiciable harm around a verdict and trial.” Duncan. 774 N.W.2d at 127. 

in Mou lton , the Supreme Court explained that "to deprive a person of counsel during the period prior to trial may be more 
damaging than denial ofcoun.sel during the trial itself.” Moulton, 474 U.S. at 170. 106 S.Cl. 477. It would be anomalous for 
us to hold that indigent defendants cannot challenge the system that is charged with providing representation during this 
undeniably critical time in the process. Certain types of harm are easily identifiable at this stage, harms that may not have an 
effect upon a trial itself. These include prolonged pretrial detention, potentially meritorious motions that go unfiied, and 
inadequate or nonexistent factual *744 investigation, to name a few. Without an avenue to pursue relief for these harms, and 
countless others that arise from pretrial deprivations of the right to counsel, the Sixth Amendment right to counsel would 
erode into a right without a remedy. 

Harm results from every violation of the right to counsel, as it does fi'om any impingement upon a constitutionally protected 
interest. Duncan . 774 N.W.2d at 123 24. In the context of this case, harm results when widespread, systematic deficiencies 
deprive indigent defendants of the traditional markers of legal representation, such that those defendants are constructively 
denied counsel. A prospective claim based upon the constructive denial of counsel will lie when the alleged harm a plaintiff, 
or class of plaintiffs, demonstrates is caused by a county’s failures, including failure to provide the means that ensure 
eonstiiutionally adequate representation. 

Because the justiciable hann alleged is prospective, in order to successfully plead the cause of action for equitable relief, a 
claimant must satisfy die test that the United States Supreme Court articulated in O'Shea . The claimant must demonslrate 
“the likelihood of substantial and immediate irreparable injury, and the inadequacy of remedies at law.” 0,’Shea, 414 U.S. at 
502, 94 S.Ct. 669. As noted earlier, Appellees concede that the OjShea lest is the applicable legal standard. See Brief for 
Appellees at 26. The first prong of the O'Shea test requires a party seeking injunctive relief to prove the “likelihood of 
substantial and immediate irreparable injury.” This is not an insignificant burden, and it is apt in liglit of the fact that the 
claimant is seeking prospective relief. Nonetheless, relief is available, because the denial of the right to counsel, whether 
actual, or as here, constructive, poses a significant, and tangible tlireat to the fairness of criminal trials, and to the reliability 
of the entire criminal justice system. 

"’'As noted, the right to counsel is not a right that affects merely a subset of criminal cases, nor is it a right that is relevant 
only at certain junctures of the process. The right to be assisted by competent counsel attaches to nearly every aspect of the 
criminal process. For this reason, and because of the myriad circumstances in which the right can be denied or withheld, it 
would be impossible to delineate an exhaustive list of factors that an indigent plaintiff, or a class comprised of same, must 
satisfy in order to satisfy the first element of the O'Shea lest. Nonetheless, we find tliat the standard proposed by the 
Department of Justice offers a workable, if non-exhaustive, paradigm for weighing such claims. The test bears repealing here¬ 
in setting forth a cause of action for prospective injunctive relief based upon the constructive denial of counsel, to prove the 
“likelihood of substantial and immediate irreparable injury,” the plaintiff should focus upon the following factors: 

(1) when, on a system-wide basis, the traditional markers of representation—such as timely and 
confidential consullatioo with clients, appropriate investigation, and meaningful adversarial testing of 
the prosecution’s case—are absent or significantly compromised, and (2) when substantial structural 
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limilalions—such as a severe lack of resources, unreasonably high workloads, or critical understafling 
of public defender offices—cause that absence or limitation on representation. 

See Amicus Brief for the United Slates at II. 

This formulation reilccts the fact that the right to counsel can he violated at nearly any time during the criminal process, and 
that justiciable harm may re.sult from any violation of the right. This does *745 not mean that every minor violation of the 
right necessitates injunctive relief. A plaintifTs burden to plead “substantial and immediate irreparable’' injury is a weighty 
one. 

The second prong of the test requires a plaintiff to demonstrate that no other adequate remedy at law exists for redress of the 
harm asserted. Appellees and the Commonwealth Court assert that S(ric.klantl provides the exclusive remedy for claims 
pertaining to violations of the right to counsel and that the relief it offers is sufficient. This argument ignores both the nature 
of Appellants' claims and the interests that the Supreme Court sought to protect in Strickland. 

In Strickland, the Court granted certiorari to “consider the proper standards forjudging a criminal defendant's contention that 
the Constitution requires a conviction to be set aside because counsel’s assistance at the trial or sentencing was ineffective.” 
Strickland, 466 U.S. at 671, 104 S.Ct. 2052. In pursuing this inquiry, the Court first recognized that the right to counsel is a 
fundamental right that ensures that defendants, rich and poor alike, are subjected to a fair trial. Id, at 685, 104 S.Ct. 2052. 
“For that reason, the Court has recognized that the right to counsel is the right to effective assistance of counsel.” M. at 686, 
104 S.Ct. 2052 (citing McMaiiit v. Rich ardson . 397 U.S. 759, 771 n.I4. 90 S.Ct. 1441, 25 L.Ed.2d 763 (1970)). A 
government can violate the right to effective assistance of counsel, for example by interfering with an attorney’s ability to 
make decisions regarding the course of a defense. Similarly, the attorney herself or himself can deprive a defendant of the 
right to counsel “simply by failing to render "adequate legal a.ssistance.' ” Id, (citing Cuvier v. Sulliva n. 446 U.S. 335, 344, 
100 S.Ct. 1708, 64 L.Hd.2d 333 (1980)). Until Strickland, the Court had not yet considered what effective assistance meant, 
nor the standards that a defendant must meet to prove that counsel was ineffective. 

The Court explained that “[t]he benchmark forjudging any claim of ineffectiveness must be whether counsel’s conduct so 
undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just 
result.” Stric_klajld. 466 U.S. at 686. 104 S.Ct. 2052. To effectuate this principle, the Court crafted a two-pronged standard for 
proving that trial or sentencing counsel was constitutionally ineffective: 

A convicted defendant’s claim that counsel's assistance was so defective as to require reversal of a 
conviction or death sentence has two components. First, the defendant must show tliat counsel’s 
performance v'as deficient. This requires showing that counsel made errors so serious that counsel was 
not fiinctioning as the “counsel” guaianlced the defendant by the Sixth Amendment. Second, the 
defendant must show that the deficient performance prejudiced the defendant. This requires showing 
that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is 
reliable. Unless a defendant makes both sliowings, it cannot be said that the conviction or death 
sentence resulted from a breakdowTi in the adversary process that renders the result unreliable. 

Id, at 687, 104 S.Ct. 2052 (emphasis added). 

Regarding tlie first prong of the lest, the Court noted that the “proper measure of atlonicy performance remains simply 
reasonableness under prevailing professional norms.” Id, at 688, 104 S.Ct. 2052. Seemingly recognizing the innumerable 
decisions and circumstances that attorneys face in a typical case, the Court declined to delineate an exhaustive list of actions 
that *746 attorneys must undertake to render elTective assistance. The Court then explained that appellate tribunals must be 
deferential in assessing counsel’s performance, and must avoid hindsight and second-guessing. Id, at 689, 104 S.Ct. 2052. 

As to the prejudice requirement, the Court explained that “lajn error by counsel, even if professionally unreasonable, docs not 
warrant setting aside the judgment of a criminal proceeding if the enor had no effect on the judgment.” Id,, at 691. 104 S.Ct. 
2052. To prove prejudice, a “defendant must show that there is a reasonable probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have been different. A reasonable probability is a probability .sufficient to 
undermine confidence in the outcome.” Id at 694, 104 S.Ct. 2052. 
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The Strickljind Court crafted this lest for courts to utilize when evaluating post-conviction claims of ineffective assistance of 
counsel. Convicted defendants stand in shoes very different from those worn by Appellants herein. As the Stric kland Court 
noted in its opening paragraph, it was called upon to create a test that, if successful, would require judges to set aside criminal 
verdicts. In other words, Strickland is outcome-based, focusing in large part upon whether the trial it.sclf was rendered 
unreliable by counsel’s deficient performance. Inherent in that outcome-based analysis is the notion tliat states should not 
suffer the burden of multiple trials if counsel’s constitutional derelictions did not affect the verdict. Other considerations 
undergirding the deferential two-part test included the interest in the finality of criminal convictions, the potential that 
court-appointed counsel would not be inclined to accept cases due to the burdens of extensive post-trial litigation, and the 
need for the independence of counsel. St rickland . 466 U.S. at 690. 104 S.Ct. 2052. The Strickland protocol was designed for 
a specific purpose: to ensure the regularity and fairness of a trial that has resulted in a criminal conviction. 

Applying the Strickland test to the category of claims at bar would be illogical. Appeilanls are not arguing individual claims 
of ineffective assistance of counsel. Appellants point to no specific instances in which an attorney failed to provide 
constitutionally effective stewardship. Rather, Appellants’ claim centers upon the widespread and endemic inability of the 
OPD’s attorneys to provide counsel to indigent defendants. Appellants assert that the OPD lacks the number of attorneys and 
staff necessary to manage the large and increasing caseload in Luzerne County. The attorneys that the OPD does employ are 
so constrained in time and resources that they camiot provide the basic seivices that .sustain and foster the attorney client 
relationship, and cannot devote the effort necessary to investigate and defend against the prosecution's case. These general 
allegations in no way resemble the individual ineffectiveness claims that tlie Court considered in Strickland. There is no 
perfonnance by individual counsel to evaluate, nor is there a trial, the reliability of which might be questioned. There are no 
interests in avoiding a retrial, nor are there any decisions made by counsel that wanant deference. Appellants are challenging 
whether Luzerne County, via its funding, is meeting Gide on's mandate in the first instance. This is a stmctiiral claim, not an 
individual one. 

'^'Strickland addresses only one aspect of the right to counsel: whether tlie right to counsel was violated such that the 
outcome of the trial was affected. However, the right to counsel “must mean more than just the right to an outcome,’’ Duncan, 
774 N.W.2d at 126. Other harms result from the constructive denial of counsel *747 notwithstanding the fact that they do not 
affect the ultimate outcome of the case. As the Supreme Court recently noted in Laffler v. Coope r. Sixth Amendment 
remedies should be “tailored to the injury suffered from the constitutional violation and should not unnecessarily infringe on 

competing interests.”-U.S. - -, 132 S.Ct. 1376. 1388, 182 L.Hd.2d 398 (2012) (quoting U nited States v. M orrison. 449 

U.S. 361, 364. 101 S.Ct. 665. 66 L.Ld.2d 564 (1981)). There is no way to tailor Sirickland to the remedy sought by 
Appellants, who seek prospective relief, not a new trial. “[A] suit for an injunction deals primarily, not with past violations, 
but with tlireatened future ones; and [ ] an injunction may issue to prevent future wrong, altliough no right has yet been 
violated.” Swift & Co. y._United,States, 276 U.S. 311.326. 48 S.Ct. 31 i, 72 L.Ed, 587 (1928). Pro.spective relief is available 
to protect certain rights, such as the right to counsel, even if the claims asserted by Appellants might not affect the outcome 
of all future trials. 


In its many aspects, the fundamental right to counsel requires more than one available remedy. Moreover, harm from a 
violation of the right to counsel, in the form of actual or constructive denial of counsel, is not limited to the post-conviction 
context. Having reviewed the applicable precedents and the arguments of the parties, we find no barrier to the claims pursued 
by Appellants in this case. The right to counsel is the lifeblood of our system of criminal justice, and nothing in our legal 
tradition or precedents requires a person seeking to vindicate that right to wait until he or she has been convicted and 
sentenced. To so hold would undermine the essentiality of the right during the pretrial process. It would render irrelevant ail 
deprivations of the right at the earliest stages of a criminal process so long as they do not clearly affect the substantive 
outcome of a trial. If the right to counsel is to mean what the Supreme Court has consistently said it means, this view cannot 
prevail. A person has the same right to counsel at a preliminary hearing as he or she does at a sentencing hearing. It would 
confound logic to hold that the person can only seek redress for the latter stages of the criminal process. 


111. Application 

'^'We turn now to application of the O'Shea lest to the averments in Appellants’ amended complaint. Although Appellants 
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did not structure tlie claims in the amended complaint according to 0_’Shea, it is clear to us that they have alleged facts 
suiricient to overcome Appellees’ demurrer. Whetlier Appellants can prove their allegations at trial, or even whether 
Appellants can produce sufficient iiiforniation to overcome a motion for summary judgment, are matters for another day, and 
do not factor into our decision. 

As discussed above, in the amended complaint, Appciiaiils identified six components of adequate “legal representation," and 
detailed how the OPD, due to the alleged insufficient funding, failed in each instance. Appellants asserted that the OPD could 
not train attorneys in the relevant, developing law, nor was the OPD able to fund mandatory continuing legal education 
training for its capital attorneys. Trial attorneys, untrained in appellate practice, were required to appeal their own cases, 
which often resulted in missed deadlines, waived issues, and unpersuasive arguments. Appellants asserted that OPD attorneys 
were unable to appear on behalf of clients at preliminary arraignments. Their absence resulted in clients receiving higher bail 
orders than necessary, serving prolonged and unnecessary pretrial incarceration, and being read a list of charges that the 
clients did not understand. 

*748 Appellants asserted that the mounting caseload that saddled the OPD’s attorneys prevented those attorneys from 
appearing at hearings, or required multiple postponements. The delays increased the anguish and anxiety attending those 
facing criminal charges. More importantly, the delays unnecessarily extended pretrial incarceration. The attorneys' time was 
so taxed by their caseload, Appellants claimed, that, even when the attorneys were available, they were often unprepared and 
unable to provide meaningful advice. The same time constraints precluded the attorneys from investigating tlie facts and 
defenses of each case, and rendered them incapable of advising clients regarding constitutional rights and the effects that flow 
from decisions such as whether to plead guilty or whether to testify at trial. 

Appellants also alleged that the attorneys’ lack of time often resulted in insistence upon pica bargains that were unfavorable 
to the defendant or unsupported by law or fact. The OPD similarly lacked the investigatory resources to perfonn functions 
necessary to as.sist the attorneys. Further, the investigators that the OPD did employ often could not provide investigative 
services because they were too busy performing administrative tasks that resulted from the OPD's lack of suppoit staff 

As well. Appellants averred that llie OPD’.s attorneys did not liave the time or resources to conduct jail visits or in-person, 
confidential communications with their clients. The attorneys were forced to conduct video-conferences, which lacked the 
confidentiality necessary to form and maintain attorney-client relationships. There was no sustained, meaningful 
communication between attorneys and the indigent clients. 

Appellants also contended that the attorneys, due to the lack of personnel and time, routinely tnissed filing deadlines, and 
often filed documentation without first completing a full review of the case materials and conducting a meaningful inlendew 
with the client. Similarly, trial preparalioti, when it occurred, was conducted at tlie last minute, too late to uncover and 
investigate potentially meritorious defenses. 

At this stage, we must accept these factual allegations as true. See Robinson Ihyp., supra, n. 1. So viewed, it is evident that 
Appellants have alleged that, on a .system-wide basis, the traditional markers of reprcsciitalioii being provided by the OPD 
either are absent or significantly compromised. Furthermore, the limitations, and in some cases absences, of counsel are a 
result of the substantial structural deficiencies that result from a lack of adequate funding. Consequently, Appellants have 
demonstrated the “likelihood of substantial and immediate irreparable injury,’’ and have stated a claim upon which relief can 
be granted. Further, based upon our discussion above, it also is clear that Strickland is not an available source of relief, and 
that no other remedy at law exists to redress Appellants’ claims. 

Appellees concede that the O’Shea test is applicable to Appellants. However, Appellees maintain that Appellants cannot 
satisfy the first prong of that lest, principally because the injuries cited by Appellants are conjectural and based only upon 
abstract injury. This argument ignores ilie language of the Q)SJica lest. When seeking prospective relief, a plaintiff need not 
prove actual injury. Tliat plaintiff must only demonstrate “the likelihood" of the injury. Hence, the fact that Appellants cannot 
point to a specific instance of an indigent client being actually deprived of the right to counsel is not fatal to the claim. 
Appellants iiave demonstrated that the system-wide deficiencies have created circumstances in which the constructive ’’-749 
denial of counsel is imminent and likely, if not all but certain. 

We have no doubt that Luzerne County is not alone in facing budgetary limitations, and that the OPD is not the only public 
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defender’s office that faces financial constraints. It is fair to say that both entities arc not outliers in Pennsylvania. We 
recognize that our decision could prompt similar lawsuits in many of Pemisyivania’s sixty-seven counties. However, the 
potential burden of such litigation cannot outweigh our Commonwealth's obligation to comply meaningfully and completely 
with Gideon . Our “inherent authority to ensure that indigent defendants receive constitutionally adequate assistance of 
counsel,” Commonwealth v. McGarrel l. 624 Pa. 625, 87 A.3d 809. 810 (2014) {per curiam) (Saylor, J., dissenting) (quoting 
State V. Young . 143 N.M. 1. 172 P.3d 138, 140 (2007)), and our obligation to assure that appointed counsel amounts to more 
than a mere formality, trump the correlative burden of litigation. 

Moreover, the prospect that additional lawsuits could follow our decision arises largely from the fact that Pennsylvania holds 
the dubious distinction of being the only state in the nation that continues to rely exclusively upon local, rather than 
state-wide, funding of public defender’s offices. ^ Nat’l Right to Counsel Comm., Justice Denied: America’s Continuing 
Neglect of Our Constitu t ional Right to Counsel . CONST. PROJECT at 54 (2009).'' This funding structure necessarily leads to 
variations in the availability and quality of indigent representation from one county to the next. At tlic most fundamental 
level, compliance with Gideon should not--cannot—depend upon the county in which a crime is alleged. It is no surprise 
tliat statewide funding lies “at the core of nearly every reform recommendation” pertaining to improving the quality of 
indigent defense. Sec McClarrell, 87 A.3d at 811 n.3 (citing Justice Denied: America’s Continuing Neglect of O ur 
Constitutional Right to Counsel , supra at 11-12). In any event, we arc not free to disregard the central role that the right to 
counsel plays in a system of Justice predicated upon the fairness of trials merely because lawsuits may be brought to enforce 
that right. 

Now that we have recognized the viability of a cause of action for prospective injunctive relief seeking additional funding, 
we also must consider the second question upon which we granted review. Tliis issue eflectively requires us to determine 
whether a writ of mandamus is a viable remedy for Appellants’ claims. On this point. Appellants argue that courts possess the 
authority to issue tlie writ to compel Luzerne County to fund the OPD. Appellants recognize that a writ of mandamus is an 
extraordinary remedy, because it works to compel a public official to perform a certain action. Nonetheless, Appellants 
maintain that the importance of their claims justifies issuance of the writ. 

Appellants first argue that the Public Defender Act impo.ses a duty upon a county to create a public defender’s office, staffed 
with a chief public defender and outfitted with the equipment necessary to function in accordance with constitutional 
requirements. According to Appellants, funding is essential to carrying out this statutoi 7 obligation. Hence, indigent 
defendants have a clear right to an operational *750 public defender's office, one in which the attorneys can provide 
constitutionally effective representation on a system-wide basis. 

Appellees argue that Appellants have not, and cannot, prove an entitlement to a writ of mandamus bccau.se funding, 
regardless of its purpose, is a discretionary act. The right to mandamus arises only to direct a governmental official to 
perform an act as to which there is a clear legal duty. According to Appellees, no one has a clear legal right to a discretionary 
act. Appellees maintain that “the judicial branch, as an independent branch of government, has inherent power to compel the 
legislative branch to furnish sufficient funds for reasonable judicial functioning only in exceptional cases in which 
underfunding poses a genuine tlireal to the judiciary’s ability to adequately administer Justice.” Brief for Appellees at 38 
(emphasis in original) (citing Jiuliante v. County of Eric, 540 Pa. 376, 657 A.2d 1245, 1250 (1995)). The judiciary otherwise 
lacks the general power to direct funding, even based upon a purported statutory obligation. The request for funding in this 
ca.se does not affect Luzerne County’s ability to administer justice. At best, Appellees allege, the funding affects the OPD’s 
ability to function. Finally, Appellees maintain that Appellants can seek other remedies for their claims, including seeking 
relief for individual claims of ineffective assistance of counsel under the PCRA. 

The Commonwealth Court held that mandamus was not an available form of relief. The court determined that Appellants had 
not demonstrated a clear right to relief Moreover, in line with Appellees' argument, the court concluded that Appellants 
could seek relief under Strickiaiid or the PCRA to remedy any instances of constitutionally ineffective as.sisiancc of counsel. 
The court further explained that Luzerne County’s budgetary decisions are inherently discretionary, and, therefore, are not 
subject to judicial compulsion through writs of mandamus. Hqra, 103 A.3d at 138. 

The Commonwealth Court also noted that “the writ of mandamus sought in the amended complaint may violate the doctrine 
of separation of powers.” Id. Tlie court explained that each branch of government, independent and co-equal with one 
another, possesses the authority to exercise fimetions that generally are immune from intrusion by the other branches. The 
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judiciary, for instance, only may direct a legi.slativc body to provide funding when the lack thereof makes it impossible to 
comply with statutory or constitutional obligations, and only when there is a "genuine threat to the administration of Justice, 
that is, a nexus between the legislative act and the injury to the judiciary, not merely a theoretical encroachment by the 
legisialure." Id. at 1.38 {quoting Beckert Warren . 497 I’a. 137, 439 A.2d 638, 643 (1981)). The ‘‘lack of an appropriation 
must, itself, be an iinconstitutiona! omission.” Id. With these standards in mind, the Commonwealth Court held that 
Appellants had failed in the amended complaint to aver such “an extreme refusal of (Luzerne County] to appropriate funds.” 
Id- at 139, The court concluded that the amended complaint failed to elevate the contested funding from a discretionary act to 
a constitutional obligation. Jdi 

'^'Ultimately, we agree with the Commonwealth Court and Appellees that the writ of mandamus is not an available remedy in 
this case, albeit for quite different reasons. “Mandamus is an extraordinary writ that will only lie to compel official 
performance of a ministerial act or mandatory duty where there is a clear legal right in the plaintiff, a corresponding duty in 
the *751 defendant, and want of any other appropriate and adequate remedy.” Jackso n v. Vaughn . 565 Pa. 601. 777 A.2d 
436,438 (2001) (citation omitted). 

While this Court has said that mandamus will not lie to compel discretionary acts, this has usually been interpreted to mean 
that while a court may direct that discretion be cxcrckscd, it may not specify how that discretion is exercised nor require the 
performance of a particular discretionary act. The writ cannot be used to control the exercise of discretion or judgment by a 
public official or administrative or judicial tribunal; to review or to compel the undoing of an action taken by such an 
official or tribunal in good faith and in the exercise of legitimate jurisdiction, even though the decision was wrong; to 
influence or cocrcc a particular detennination of the issue involved; or to perforin the function of an appeal or writ of error. 
We have indicated that the writ should not be granted in doubtful cases, and that it entails the application of equitable 
principles by the court asked to issue the writ. 

In short, mandamus is chiefly employed to compel the performance (when refused) of a ministerial duty, or to compel 
action (when refused) in matters involving judgment and discretion. It is not used to direct the exercise of judgment or 
discretion in a paiticular way, nor to direct the retraction or reversal of an action already taken. Mandamus is a device that 
is available in our system to compel a tribunal or administrative agency to act when that tribunal or agency has been sitting 
on its hands. It must not be tunied into a general writ of error or writ of review lest we fiinher encourage interlocutory and 
piecemeal appellate review, or multiple appeals with their attendant burdens and delays. 

Penn. Dental,Ass‘n_v. CommonwcaIthJ,ns.,_Dcp,T, 512 Pa. 217, 516 A-2d 647, 652 (1986) (internal citations and quotation 
marks omitted; emphasis in original). 

'"''Wc need not delve into the more complicated questions of whether the requested funding in this case exclusively is a 
discretionary act or whether compelling a county to provide funding would violate separation of powers. Indeed, we do not 
need to consider the first two mandamus requirements, because die issue readily may be resolved by considering only the 
final requirement. As noted, to be entitled to a writ of mandamus, in addition to the other requirements. Appellants must 
demonstrate that there is no other adequate or appropriate remedy at law. Wc reject Appellants’ arguments for mandamus 
simply because there is another remedy at law: the cause of action that we have recognized earlier in this opinion. If 
Appellants ultimately can prove that they are entitled to injunctive relief, the remedy afforded will be the same as if a court 
issued a writ of mandamus; increased funding. Hence, the fact that the cause of action provides constructively the same 
remedy as plaintiffs seek in mandamus, as such, renders a writ of mandamus unavailable to Appellants. 


IV. Coiidu.sion 

We recognize for the first lime in Pennsylvania a prospective cause of action enabling indigent criminal defendants to prove 
that the level of funding provided by a county to operate a public defender’s office has left that office incapable of complying 
with Gidepji, creating the likelihood of a systematic, widespread constructive denial of counsel in contravention of the Sixth 
Amendment to the United States Constitution. We further hold that Appellants have sulTicienlly averred facts to state a claim 
upon which injunctive relief *752 can be granted. Because the Commonwealth Court held otherwise, wc reverse that portion 
of the Commonwealth Court’s decision. 
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In light of our recognition of this new cause of action, Appellants have a viable legal avenue for the relief that they seek. As 
such, the writ of mandamus is not available to Appellants. We affirm the portion of the Commonwealth Court’s decision 
holding the same. 

The case is remanded to the trial court for proceedings consistent with this opinion. Jurisdiction is relinquished. 


Chief Justice Saylor and Justices Todd, Donohue and Dougherty join the opinion. 
Justice Baer files a concurring opinion. 


Justice Baer, Concurring. 

I concur in the result. Like the Majority, 1 would reverse the Commonwealth Court's order and remand the case to the trial 
court for further proceedings, as I loo conclude that Appellants' amended complaint avers sufficient facts to survive 
Appellees’ preliminary objection in the nature of a demuner. However, the rationale 1 employ in reaching this conclusion 
differs significantly from the Majority's reasoning. More specifically, in my view, the disposition of this appeal requires a 
straight-fonvard application of well-settled principles of law regarding mandamus actions and the standards that govern 
preliminary objections. 

The crux of Appellants' amended complaint is that Luzerne County's failure to fund adequately the county’s Office of Public 
Defender (“OPD”) has rendered the OPD incapable of providing indigent defendants with effective assistance of counsel. 

In terms of relief, Appellants requested as follows; 

A writ of mandamus and permanent injunction compelling [Appellees] to provide necessary funding to 
allow the OPD to hire additional trial attorneys and support staff as well as upgrade the physical and 
technological resources such that the OPD is capable of providing representation to all qualified 
indigent defendants prosecuted in Luzerne County that satisfies standards set by the U.S. and 
Pennsylvania Constitutionsf.] 

Amended Complaint, 5/15/2016, at 38. 

Regarding their request for injunctive relief, Appellants seek an order compelling Appellees to perform an affirmative act and 
mandating a course of conduct which would result in an adequately funded OPD. Accordingly, Appellants desire a 
mandatoiy' injunction. See BLACK’S LAW DICTIONARY 800 (8lh cd. 2004) (defining "mandatory injunction” as an 
“injunction that orders an affinnative act or mandates a specified course of conduct”).' 

*753 However, Appellees are Luzerne County (a government entity) and its county manager (a government official). 
Consequently, if the trial court were to grant Appellants’ request fora mandatory injunction and require Appellees to fund the 
Ol’D appropriately, then it necessarily would be compelling official performance of an allegedly mandatory duty. Thus, for 
all intents and purposes, the only relief Appellants actually seek is a writ of mandamus. See Fagan v. Sm ith. 615 Pa. 87, 41 
.A.3d 816. 818 (2012) (“The writ of mandamus exists to compel official performance of a ministerial act or mandatory 
duty.”); see ajsq Sodus Cent., Scin _Disl. v., Kreps, 468 F.Supp. 884. 885 (W.D.N.Y. 1978) (staling that, when a plaintiff seeks 
a mandatory injunction against a government official, “it is a suit in the nature of mandamus and ail of the common law 
restrictions on the use of mandamus is applicable’’); Vann v. l lous. Auth . of Kansas City. Mjx, 87 F.R.D. 642, 668 (W,D. 
Mo. 1980) (“When a mandatory injunction against a government official is sought, all of the common law restrictions on 
mandamus apply."). 1, therefore, am of the opinion that wc must view this matter as a mandamus action. 

Moving forward and as relevant to this appeal, Appellees filed preliminary objections in the nature of a demuiTcr, claiming 
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ilial Appellants’ complaint fails to state a cause of action. The trial court sustained the objection, and the Commonwealth 
Court affirmed that decision. This Court granted allowance ofappeal to review these decisions. 

In order to determine whether the trial couil properly sustained Appellees’ piclirainaiy objection in the nature of a demurreV, 
we must decide whether, based upon the facts pleaded in Appellants’ complaint, it is clear and free from doubt that 
Appellants will be unable to prove facts legally sufficient to establLsh a right to mandamus relief See Mazur y. T rinity Area 
Sch. Dist. . 59') Pa. 232, 961 A.2d 96, 101 (2008) (stating that, in examining the propriety of an order sustaining a preliminary 
objection in the namre of a demurrer, an appellate court’s standard of review is de novo, and its scope of review is plenary; 
and furlher explaining that a court “may sustain preliminary objections only when, based on the facts pleaded, it is clear and 
free from doubt that the complainant will be unable to prove facts legally sufficient to establish a right to relief’). In 
performing this task, we must accept as liuc all wcIl-plcadcd facts alleged in die complaint and every inference that is fairly 
deducible from those facts. kL 

As to a cause of action in mandamus, it is well-settled that a court may issue a writ of mandamus only where the parly 
seeking the writ has a clear legal right, the responding public official has a corresponding duly, and no other adequate and 
appropriate remedy at law' exists. jFagan, 41 A.3d at 818. Moreover, this Court has explained tliat mandamus can compel the 
performance of an official duty, “even where the existence and scope of such duties must be found and defined in the course 
of the mandamus action itself" Delaware River Port Audi, v. Thornburgh, 508 Pa. 1 I, 493 A.2d 1351. 1355 (1985). 

First, I conclude that, when viewed in the proper light, the amended complaint contains sufficient facts to demonstrate that 
Appellants have a clear legal right. Specifically, it is indisputable that criminal defendants are constitutionally entitled to 
effective assistance of counsel. See Strickland v. Washin gton. 466 U.S. 668, 685-87, 104 S.Cl. 2052, 80 L.Ed.2d 674 (1984) 
(recognizing that a criminal defendant’s right to counsel is die right to the effective assistance of counsel). Appellants' 
complaint avers facts which, if believed, establish that they are indigent criminal defendants *754 entitled to effective 
assistance of counsel. 

Next, the amended complaint pleads facts sufficient to demonstrate that Appellees have a duty which corresponds with 
Appellants’ right to clfeclive assistance of counsel. In this regard, the amended complaint accurately highlights that, pursuant 
to the Public Defender Act (“Act’’),' save for Philadelphia, every county in Pennsylvania must appoint a public defender, 16 
P.S. S 9960.3. who by statutory mandate must furnish legal counsel to any person who lacks sufficient funds to obtain legal 
counsel and who is facing criminal and related proceedings, id. at ij 9960.6. To allow the public defender to accomplish this 
task, the Act provides him with the discretion, inter alia, to hire slalT, jd, at tj 9960.5, and it requires the board of 
commissioners to provide the public defender with suitable office space, furniture, equipment, and supplies, jd. at § 9960.9. 
Moreover, according to the amended complaint, Appellees arc rc.sponsiblc I'or providing funding to the OPD so that ODP can 
fulfill its duties to indigent criminal defendants. 

In my view. Appellants' accurate legal statements, combined with their factual averments, are sufficient to demonstrate (hat 
Appellees have a duty to fund adequately the OPD, which corresponds with Appellants’ legal right to effective a.ssistancc of 
counsel. Moreover, as detailed by the Majority, the amended complaint is chock-full of allegations that Appellees have failed 
to fulfill thi.s duty. 

The last question is whether the amended complaint avers facts sufficient to establish that no other adequate and appropriate 
remedy at law exists. In their amended complaint, Appellants plead that they have no other adequate remedy at law. 
Amended Complaint, 5/15/2016, at 111. Staled succinctly, in my view, the remainder of the facts aveiTed in the complaint 
supports this statement.' Thus, that element is properly plead. 

For these reasons, the trial couil erred by sustaining Appellees' demuixer. I must highlight, however, that the rather simplistic 
manner in which 1 believe this appeal should be decided is dictated by the procedural posture of this case. Pleading sufficient 
facts to survive a preliminary objection in the nature of a demurrer is a rather low legal hurdle to clear. Providing evidence to 
subslanliale those facts and proving the necessity of a writ of mandamus are far more challenging obstacles. Indeed, it is 
well-settled that mandamus is an extraordinary writ. See, e.g. . Chil li v. S ch. Di sl. of City of McKcesnort . 334 Pa. 581.6 A.2d 
99. 99 (1939) ("Mandamus is not a remedy of absolute right, it is an extraordinary writ, discretionary with the court, and can 
only be obtained when there is a clear legal right in the relator and a positive duty of the defendant to be peifonned, and 
where there is no other adequate, specific or appropriate remedy; mandamus can never be invoked m a doubtful case.''). 
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Furlhcnnore, assuming arguendo that Appellants ultimately can meet these high standards, fashioning a legally sound 
judgment will pre.sem unique problems. Such a judgment only could require Appellees to *755 provide funding that meets 
minimum requirements necessary' to allow the OPD to provide effective a,ssistancc of counsel, as that term is well-defined in 
cases involving collateral attacks on judgments of sentence. Sec, e,^, Commonwealth v. Pierce. 567 Pa. 186. 786 A.2d 20.1 
( 2001 ). . 


In addition, a judgment in Appellants favor must be crafted in such a way that it does not necessitate the courts to maintain 
continuous oversight over the manner in which the OPD is funded. See Dorri s v. Lloyd. 375 Pa. 474. 100 A.2d 924. 927 
(1953) (“The ordinary office of the writ of mandamus is to coerce the perfomiance of single acts of specific and imperative 
duty, ... and ordinarily it is not an appropriate remedy to compel a general course of official conduct or a long series of 
continuous acts, to be performed under varying conditions In any event, today we simply are presented with 

determining whether Appellants' complaint stiivives Appellees’ preliminary objection in the nature of a demurrer, and the 
Court has held that it does. 


AH Citations 

637 Pa. 33, 146 A.3d7l5 

Footnotes 

' As set forih in more detail below, the class aclion lawsuit at is.suc in this case was di.smissed at the preliminary objection stage. Our 

standard of review is well-settled. “Upon review of' a decision sustaining or ovcnuling preliminary objections, 'wc accept as true 
all wcll-picadcd material facts set forth in the [petition for review] and all inferences fairly deducibic from those facts.' “ Robinson 
.XVdl. y Cpmmoiiwcalth. 623 Pa. 564, S3 A.3d 901,617 (2013) (quoting Tiiierfcldcr v. Wolferl . 617 Ra. 295, 52 A.3d 1251, 1253 
(2012)). "Wc will affirm an order su.siaiiiing preliminary objections only if it is clear that the party tiling the petition for review is 
not entitled to relief as a matter of law." Id. (citation omitted). Thus, the factual and procedural history of this case is derived from 
the amended complainl. For purposes of this appeal, wc accept, as wc must, these histories as true. 

- Sec Stephanie Chen, "Pennsylvania rocked by jailing kids for cash scandal", CNN. 
http://www.cnn,com/200y/CRiME.'02/23/pcnnsylvania.corrupl.judges/(Feb. 24. 2009) (la.st visited on June 6, 2016). 

^ Article I, Section 9 of the Pennsylvania Constitution provides that "fi]n all criminal prosecutions the accused hath a right to be 
heard by himself and his counsel...." Pa. Const.. An. 1. (j 9. 

Wc did not grant review of Appellants' claim that the Commonwealth Court incomectly held that Flora lacked standing. 
Accordingly, Flora no longer is a parly to this case. The caption has been adjusted to reflect this change. 

5 Before us. Appellees no longer argue, as they have consistently throughout these proceedings, that Appellants lack standing to 
pursue relief. 

Wc do not provide a separate discussion of the right to counsel enshrined in Article I. Section 9 of the Pennsylvania Constitution. It 
is now well-settled that the right to counsel recognized in Article I. Section 9 and in the Sixth Amcndinent of the United Slates 
Constitution are jurispiudcniially coextensive. Sec Conimonweallh v. Whoiaver. 605 Pa. 325, 989 A.2d 883, 897 (2010). 

’ Tlic Court of Appeals also addressed a litany of other legal issues that arc immaterial to our discussion. 

After the Court of Appeals ruled in Diincan. the case proceeded along a complicated and presumably uncommon procedural 
trajectory that ultimately resulted in the Micliigan Supreme Court affirming the Court of Appeals. Initially, on April 30. 2010, llie 
Michigan Supreme Court, after oral argument, aflinned the Court of Appeals in a per curiam order. Sec Duncan v. St ale. 486 
Mich. 906. 780 N.E.2d 843 (2010). Then, on .luly 16. 2010, the Michigan Supreme Couit granted the State's motion for 
reconsideration, vacated the April 30. 2010 order, and reversed the Michigan Court of AppeaLs in another per curiam order. See 
Duncan y. State. 486 Mich. 1071,784 N.W.2d 5! (20101. In that order, the Michigan Supreme Court noted brictly that the reversal 
was based upon the reasons set forth in the dissenting opinion from the Court of Appeals. Id, Finally, on December 22, 2010. the 
Michigan Supreme Court granted the class' motion for reconsideration of the July 16. 2010 order. The Court again reversed itself, 
and reinstated the April 30. 2010 order affirming the Court of Appeals. See Duncan v. Slate . 488 Mich. 957. 866 N.W.2d 407 
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( 2010 ). 

'* In 2009, when Ju:»ticc Dunied was published, Utah also required counties exclu.sivciy to fund public defender's olTiccs. On March 
22, 2016, Utah's governor signed into law a hill that, inier alia, established a commission to review the adequacy of indigent 
rcpresenlation and appropriated stale funds to provide grants to Utah counties who shoulder the financial cost of providing counsel 
to indigent defendants. Sec Utah Code §§ 77 32 Sol-810 (effective May 10, 2016). 

' I also highlight that Appellants' complaint seeks a permanent, not a preliminary, injunction. This Court ha.s explained that, in 

Pennsylvania, a court may issue a permanent injunction if the paity seeking it can establish a clear right to relief. Rd. of Revision 
of Taxes. City of Philadcliiliia v. C iiv of Piiilad clnhi a. 607 Pa. 104, 4 A.3d 610, 627 (2010). The Court further has explained that a 
parly seeking a pennaneni injunction is not required to prove either irreparable harm or the need for immediate relief, "as is 
necessary when seeking a prcliminaiy injunction [.]'' jd. 

The Majority concludes that, in order for Appellants to establish their right to injunctive relief, they must demonstrate "the 

likelihood of substantial and immediate irreparable injury[.]'' Majority Opinion at-(quoting O'Shea v. Littleton. 414 

U.S. 488. 502, 94 S.Ci. 669, 38 L.Ed.2d 674 (1974)). In teniis of Pennsylvania law, it seems that such <a requirement is more 
akin to the standard for a preliminary injunction than it is to the standard for a permanent injunction. 

- 16 P.S. ijij 9960.1-9960.13. 

•’ As detailed by the Majority Opinion. Appellees argue that the Post Conviction Relief Act, ("PCRA''), 42 Pa.C.S. J!; 9541-9546, 

provides a remedy for successful claims of ineffective assistance of counsel. This is (rue. However, the PCRA docs not olTcr a 
vehicle to bring the specillc cause of action that Appellants present in this matter nor doc.s it contain a remedy that would allow for 
the relief that Appellants seek. Consequently, the PCRA docs not supply Appellants with an adequate or appropriate remedy at 
law. 


bjitl of DociinicMi 
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McCarthy, Kevin 


From: 

Sent; 

To: 


Cc; 

Subject; 

Attachments: 


Richard Long <rlong@pdaa.org> 

Monday, December 11, 2017 4:43 PM 

Edward M. Marsico Jr. (E-mail);DavId J. Arnold Jr. (E-mail);D. Peter Johnson (E- 
mail),'Raymond Tonkin;Richard A. Goldinger ;Zappala, Stephen:Kelly Catlihan;£ric 
LinhardpMichael Piecuch;Tom Hogan;Craig Stedman;Eugene Vittone;John Adams 
Fitzsimmons, Dan 

RE: EC Conf Call-2018 staff salaries 

Copy of 2018 Incremental Salary Chart {002).xisx 


EC member, Attached please find the incremental salary chart for use during tomorrow's 3:30 conference call. Please 
keep this information confidential. Thanks, Rich 

866-295-5950 

41904# 


From: Richard Long 

Sent: Friday, December 08, 2017 4:51 PM 

To: Edward M. Marsico Jr. (E-mail) <emarsico@dauphinc.org>; David J. Arnold Jr. (E-mail) <darnold(a)lebcnty.org>; D. 
Peter Johnson (E-mail) <pjohnson@unionco.org>; 'Raymond Tonkin' <rtonkin@pikepa.org>; Richard A. Goldinger 
<rgolding@co.butler.pa.us>; Steven A. Zappala Jr. (szappala@da.allegheny.pa.us) <szappala@da.allegheny.pa.us>; Kelly 
Caliihan <kcallihan@co.cambria.pa.us>; Eric Linhardt <elinhardt@lyco.org>; Michael Piecuch 

<mpiecuch@snydercounty.org>; Tom Hogan <thogan@chesco.org>; Craig Stedman <stedmanc@co.tancaster.pa.us>; 
Eugene Vittone <vittoneg@co.Washington.pa.us>; John Adams <]adams@countyofberks.com> 

Cc: 'Fitzsimmons, Dan’ <DFitzsimmons@alleghenycountyda.us> 

Subject: EC Conf Call-2018 staff salaries 
Importance: High 

Executive Committee iTiember, 

President Adams has called for an EC meeting via conference call to set 2018 staff salaries and review the 
group health insurance proposal. The call will be Tuesday, December 12''‘ at 3:30pm. If you are unable to 
participate please let me know. 

Here is the call-in info: 

866-295-5950 

41904# 

I will send the salary worksheet in advance of the call. 

Thanks, 

Rich 

Richard W. Long, Esq. 

Executive Director 

Pennsylvania District Attorneys Association 


1 



2929 North Front Street 
Harrisburg, PA 17110 
( 717 ) 238-5416 
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M^arth^^Cev^ 


From: 

Sent: 

To: 


Cc: 

Subject: 

Attachments: 


Richard Long < rlong@pdaa.org > 

Monday, December 11, 2017 4:43 PM 

Edward M. Marsico Jr. {E-mail);David J. Arnold Jr. (E-mail);D. Peter Johnson (E- 
mail):Raymond Tonkin;Richard A. Goldinger ;2appala, Stephen:Kelly Ca!lihan;Eric 
Linhardt;Michael Piecuch;Tom Hogan;Craig Stedman;Eugene Vittone;John Adams 
Fitzsimmons, Dan 

RE: EC Conf Call-2018 staff salaries 

Copy of 2018 Incremental Salary Chart (002)-xlsx 


EC member. Attached please find the incremental salary chart for use during tomorrow's 3:30 conference call. Please 
keep this Information confidential. Thanks, Rich 

866-295-5950 

41904# 

From: Richard Long 

Sent: Friday, December 08, 2017 4:51 PM 

To: Edward M. Marsico Jr. (E-mail) <emarsico@dauphinc.org>; David J. Arnold Jr. (E-mail) <darnold@lebcnty.org>; D. 
Peter Johnson (E-mail) <pjohnson@unionco.org>; 'Raymond Tonkin' <rtonkin@pikepa.org>; Richard A. Goldinger 
<rgolding@co.butler.pa.us>; Steven A. Zappa la Jr. (szappala@da.allegheny.pa.us) <szappala@da.allegheny.pa.us>; Kelly 
Callihan <kcallihan(5)co.cambria.pa.us>; Eric Linhardt <elinhardt@lyco.org>; Michael Piecuch 

<mpiecuch@snydercounty.org>; Tom Flogan <thogan(®chesco.org>; Craig Stedman <stedmanc@co.lancaster.pa.us>; 
Eugene Vittone <vittoneg@co.Washington.pa.us>; John Adams <]adams@countyofberks.com> 

Cc: 'Fitzsimmons, Dan' <DFitzsimmons@alleghenycountyda.us> 

Subject: EC Conf Call-2018 staff salaries 
Importance: Fligh 

Executive Committee member, 

President Adams has called for an EC meeting via conference call to set 2018 staff salaries and review the 
gi'oup health insurance proposal. The call will be Tuesday, December 12*'' at 3:30pm. If you are unable to 
participate please let me know. 

Here is the call-in info: 

866-295-5950 

41904# 

I will send the salary worksheet in advance of the call. 

Thanks, 

Rich 

Richard W. Long, Esq. 

Executive Director 

Pennsylvania District Attorneys Association 
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2929 North Front Street 
Harrisburg, PA 17110 
( 717 ) 238-5416 



McCarthy, Kevin 


From: 

Sent: 

To: 

Subject: 


Carol Whaley <cwhaley@thinkingoutsidethecage.org> 
Monday, December 11, 2017 6:02 PM 
Zappala, Stephen 
AF: HAPN Meeting Info 



Greetings! 


The December 12th meeting will be held at the Howard Ash Animal Wellness Center on the 
Animal Friends campus. 

The agenda is as follows: Vegan cookies and punch at 6 p.m. Meeting begins at 6:30 p.m. 

After an update on cuircnt animal welfare issues, attendees will have the opportunity to pen 
postcards to legislators at the meeting. 

Assistance will be provided in determining who your legislators are. 

RSVP to Carol Whaley at cw halev@thinkinaoutsidethecat 2 :e.org . 

Thanks! 

Carol Whaley 

Director of Clinic Services 

AnimalFriends 

562 Camp Home Road 

Pittsburgh, PA 15237 


As Pittsburgh's community animal resource center, we need your support for our animals and the programs that serve Southwestern 
Pennsylvania. To volunteer at Animal Friends, please visit our website at: www.ThinkingOutsideTheCage.org 


Click on the link below to change your message preferences for communications from Animal Friends. Please note that we only send 
messages when necessary, so opting out of our mailings could cause you to miss important information. 
https;//www.volgistics.com/ex/syst.dll?ACT=30&KEY=20643&PW=3239790&PN=846969 
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